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INTRODUCTION. 



As the case reported in the following pages is one in which 
a question of great importance and interest, — namely, 
whether Roman Catholic students are eligible to Scholar- 
ships of Trinity College, Dublin— has been for the first 
time submitted to a court of competent jurisdiction, and 
has been now solemnly decided; the reporter conceives 
it advisable, for the better understanding the case of the 
appeal before the Visitors, to state briefly the proceedings 
which took place previous to the hearing of the appeal. 

Mr. Denis Caulfield Heron, being a Roman Catholic, had 
entered the College, originally, as a pensioner. In the year 
1842, he obtained a sizarship; and, in June 1843, he 
attended and was examined at the examination then holden 
for scholarships, of which there were at the time sixteen 
vacancies. Mr. Heron was not elected a scholar, though, 
as stated by him in his memorial, it appears his answering 
was superior to that of several of the candidates who were 
elected. 

Mr. Heron having been so excluded upon the 1st of 
Nov., 1843, presented a memorial by way of appeal from 
the decision of the Electors of the College to their Graces 
the Primate and the Archbishop of Dublin, the Visitors of 
the College, stating the facts of the examination for the 
scholarship, and then proceeding as follows :-^ 

** That each Examiner at the Scholarship Examination 
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" is wont to make out a list of tlie Candidates, and mark 
** after the name of each a number, (as 1, 2, 3, &c., up to 
" 9), indicating the order of merit of the Candidates 
" answering to himself. That from these lists another list 
" is prepared, in which the sum of the marks given to each 
" Candidate by the several Examiners is entered opposite 
" the name of each Candidate. 

" That after the last Scholarship Examination, Dr.Luby, 
" one of the Examiners, showed to the Candidates for 
" scholat*ship the final list as prepared, which was as 
"follows: — Nesbitt, 11; Rutledge, 11; Davis, 12; Irvine, 
" 12 ; Denis C. Heron, (your memorialist) 13 ; — eleven 
" Candidates, the sum of whose marks amounted to 14, 15, 
" or 16 ; Calcott and three other Candidates, whose marks 
" amounted to 17, then the rest of the Candidates, whose 
" marks amounted to more than seventeen. 

" That the Examiners usually elect the Candidates to 
" fill the vacancies in scholarship according to the merit of 
" their answering, as indicated by their position on this list, 
" (unless there be some weighty reason for departing from 
" such a course), and at the last election, Nesbitt, Rutledge, 
" Davis, Irvine, the 11 Candidates whose marks amounted to 
*' 14, 15, or 16, and Calcott, were elected to fill the sixteen 
" vacancies then existing, and your Memorialist was not 
" elected, although his answering was judged by the Exa- 
" miners to be superior to twelve of the Candidates so 
" elected. 

" That upon the 12th June, the day appointed by the 
" statutes for the election of Scholars, your Memorialist 
" was sent for by his tutor, Mr. Jellett, who then informed 
" him that he (Mr. Jellett) had been sent for by the Board, 
^ and asked why your Memorialist had not taken the 
" Sacrament according to the Church of England, and 
" whether your Memorialist was. willing to take the Sacra- 
" ment, to which queries he (Mr. Jellett) had answered 
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" that your Memorialist was a Roman Catholic, and had 
" not gone in for the Scholarship Examination with any 
" intention of conforming to the religion of the Church of 
" England. Mr. Jellett then asked your Memorialist if he 
" was satisfied with the answers he (Mr. Jellett) had truly 
'' stated as your Memorialist's reasons for not taking the 
" Sacrament. 

" That upon a subsequent occasion, Mr. Jellett stated to 
" your Memorialist that he believed Roman Catholics were 
" by law excluded from being Scholars, and that the taking 
" of the Sacrament was only required as a test, but whether 
" the taking the Sacrament was the result of custom or a 
" bye-law of the Board he could not say. 

"That your Memorialist waited on the Provost, and 
" was informed by him that the Board considered Roman 
" Catholics were excluded from the Corporation of College, 
" and therefore from Scholarship by the Emancipation Act 
" of 1793, and that he (the Provost) did not know of any 
" other Act or Statute relating to the question ; and that 
" in case your Memorialist should present himself as a 
" Candidate at any future examination for Scholarship, he 
" (the Provost) believed that the Board would reject him 
" on account of his being a Roman Catholic — -no matter 
" how good his answering might be. 

" That from the inquiry which was made of your 
" Memorialist's tutor by the Board, and from the opinion 
" of the Board as stated by the Provost, your Memorialist 
" believes that he was not elected by the Examiners, solely 
" on account of his being a Roman Catholic. 

" That formerly no test of taking the Sacrament was 
" required of Candidates for Scholarship, and such custom 
" has arisen of late years, by which Roman Catholics are 
" prevented from reading for Scholarship, so that few 
" cases like the present have occurred." 

The Memorialist then submits that the Visitors, as well 
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by the common law right of visitation vested in them, as 
also under the charters of Elizabeth and Charles L, " were 
" a competent tribunal to determine all doubts as to the 
" construction of College law respecting the admission of 
" Roman Catholics to Scholarships," and " to redress the 
" wrong he had suffered by the conduct of the Examiners 
" in not electing him to the Scholarship, solely on the ground 
" of being a Roman Catholic." The Memorial then set 
out such portions of parliamentary statutes and of College 
charters and statutes as Mr. Heron relied on as establishing 
his right to be elected, and prayed that the Visitors would 
** institute inquiry into the case, and adopt such means as 
" might seem good to them for securing to him the advan- 
" tages of Scholarship, to which he is advised and believes 
" he is rightfully entitled." 

The Visitors declined to comply with the prayer of this 
Memorial, conceiving that the Memorialist had not made 
out a case for their interference in the matter; and, in con- 
sequence, Mr. Heron, on the 12th of June, 1844, caused a 
writ of mandamus to be issued out of the Court of Queen's 
Bench, commanding the said ** Lord Archbishop of Armagh 
" and Lord Archbishop of Dublin, being such Visitors of 
'* the said College as aforesaid, and each of them, that they 
" should, without further delay, proceed to hear and deter- 
" mine the said appeal of the said Denis Caulfield Heron, 
" and give such judgment and make such order therein, as 
" should to them, as such Visitor or Visitors of the said 
" College as aforesaid, seem reasonable and fit, and con- 
" sonant to the true intent and meaning of the statutes of 
" the said College and the laws of this realm in that behalf, 
" or show cause to the contrary." 

To this mandamus the Visitors made their return on the 
2nd November, 1844, and thereby, after setting forth certain 
portions of the statutes and charters of the College, stated 
that, under and by virtue of the provisions therein con- 
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tained elections were made to fill the vacant places of 
scholars by the Provost and senior fellows in the manner 
in that behalf set forth ; that the examination was held in 
June, 1843, pursuant to the said statutes, by the Provost 
and senior fellows, and that on the 12th of June, being the 
day of the election, " the said Provost and Senior Fellows 
" elected to these sixteen vacant places of Scholars in the 
" said College, sixteen of the Candidates for such vacant 
" places, and that the said Provost and Senior Fellows did 
" then and there reject the said Denis Caulfield Heron, and 
" decline to elect him to one of the said sixteen then vacant 
" places of Scholars in the said College, and that upon the 
" day appointed by the said statutes in that behalf, the 
" said sixteen Candidates so elected were duly admitted 
*' according to the said statutes into such the said sixteen 
'^ then vacant places of Scholars in the said College, and 
" that thereupon the said number of seventy Scholars in 
" the said College, as directed by the said statutes, was 
•* then and there filled up, and the election of Candidates 
*' to the said sixteen vacant places for Scholars in the said 
" College perfected and completed by the said Provost and 
" Senior Fellows, according to the form so directed by the 
'* said letters patent and statutes, and that the sixteen 
** Candidates who had been so elected into the said sixteen 
" places, then vacant for Scholars in the said College, were 
" thereupon declared to have been so elected such Scholars 
" by the said Provost of the said College as required by 
" the said statutes, and were afterwards duly admitted 
" into, and have since enjoyed the rights and privileges of 
" Scholars of the said College." 

They further returned, that by the Letters Patent of 
3 Wm. IV. they were bound to hold visitations only when 
"in their discretion they should deem it expedient from 
just and weighty causes." That they had no jurisdiction or 
authority, save in such matters as were expressly stated in 
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the Charters and Letters Patent of Elizabeth and Charles I. 
to be submitted to them, and that they were not bound 
to exercise such authority or jurisdiction as was in them, 
according to the discretion so vested in them. That they 
were advised, and submitted, " that the said Provost and 
" Senior Fellows for the time then being were fully and 
" wholly authorized and empowered by the said Royal 
" Charters, or Letters Patent, and Statutes then in force 
" (of themselves), finally to perfect and complete the elec- 
" tion of Candidates for the said sixteen places for Scholars 
" in the said College, vacant in the said year, 1843, 
" without any appeal from such election when completed 
•' in the manner prescribed by the said respective Charters, 
" or Letters Patent and Statutes to them as such visitors 
" of the said College."(«) And that they had no jurisdiction 
to hear the matter of the appeal, or grant the relief 
prayed. To this return Mr. Heron objected, on the 
following grounds. 

That it appeared by the return, and the whole of the 
charters and statutes referred to, as well as by the portions 
of them set out, that the Visitors had jurisdiction to hear 
and determine the matter of the appeal ; and that such 
jurisdiction so appearing, the Visitors had not any option 
or discretion vested in them to entertain or reject the 
appeal, but that they were bound to hear and determine it, 
and give judgment thereon ; that it did not appear by the 
return that the Provost and Senior Fellows had power, 
finally and exclusively, to perfect and complete the election 
without any appeal to the visitors ; that the Visitors did 
not directly aver, but only attempted, argumentatively and 
by inference, to suggest their want of jurisdiction in the 
matter of the appeal, and their absolute and uncontrolled 
discretion to entertain or reject it, and that the return was 

(a) See Appendix, p. vi. 
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bad in law and inconsistent, as relying both on want of 
jurisdiction and on the exercise of a discretion. 

A concilium having been obtained for the purpose, 
the return to the mandamus was argued on these 
points, and judgment having been given for Mr. Heron, 
a peremptory vnandamus was issued on the 10th of June, 
1845, commanding the Visitors to hear and determine the 
matter of the appeal. 

In October, 1845, the Visitors having been advised that 
they should forward a copy of Mr. Heron's Memorial to 
the Provost and Senior Fellows of Trinity College, inti- 
mated their intention of so doing to Mr. Heron, in order 
that he might have an opportunity of making any addition 
or alteration he might deem advisable, of which he availed 
himself in some particulars ; and the College, having been 
then furnished with the Memorial, made the foUowing 
reply thereto : — 

" The Provost and Senior Fellows have examined Sir 
" Heron's Memorial, and, in order to save trouble and 
" time, they wish to make the following remarks : — They 
" admit that Sin Heron entered the College, attended the 
" Examination for Scholarship, and was duly examined, 
'' as stated in said Memorial ; also, that the marks indi- 
" eating the order of merit of the answering of the Candi- 
" dates, are therein correctly stated. They further admit, 
" that it is usual, although not the invariable rule, for the 
" Electors to vote for the Candidates, (supposing no 
" objection to exist against their moral character,) accord- 
" ing to the merit of their answering, as indicated by the 
" Ust referred to in said Memorial. They also state, that 
" on the 12th day of June, 1843, the election for Scholar- 
" ships took place, when sixteen Candidates were duly 
'' elected according to the Statutes of the College ; and 
'^ that, upon that occasion, Sir Heron was not elected, 
"and that none of the Electors voted for his elec- 
" tion." 
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They also state : — 

" That it is a custom (which they believe to have been 
*' introduced after the admission of Roman Catholics to 
•« Degrees in 1794) for the Board, previously to the 
** election for Scholarships, to make enquiries whether the 
'* Candidates have duly attended the Sacrament of the 
*' Lord's Supper in the College Chapel, and that the fact 
'' of non-attendance is made, not a ground of exclusion, but 
" of further enquiry. They also state : — That in Sir 
" Heron's case, such further inquiry led to the discovery 
'^ that he was a Roman Catholic. They also state : — 
*' That it has always been the general opinion among per- 
" sons best acquainted with the laws and usages of Trinity 
*' College, as well as of eminent legal counsel, that Roman 
'^ Catholics are not eligible to Scholarships, and the Pro- 
'* vQst and Senior Fellows are not aware that any Elector 
" has ever voted for a Roman Catholic, knowing him to 
" be such." 

" They also state, that the Electors give their votes, 
'* under the obligation of an oath, to vote for the Candi- 
** dates whom they believe to be indicated by the Statutes 
" as the persons proper to be elected. They also have the 
" pleasure of stating, that they believe Sir Heron's moral 
" character to be such, that no objection could be urged 
" against him on that score. 

** The Provost and Senior Fellows have only to add, 
" that they are advised that no appeal lies from their 
" election ; that they use every means within their power, 
" under the obligation of their oaths, to form a correct 
" judgment ; and that if, unhappily, they should ever be 
" mistaken in the judgment which they form of the poverty, 
" ability, learning, virtue, or other quaUfication of the 
" Candidates, no appeal lies to any tribunal, neither can 
" any compensation (as sought by Sir Heron's Memorial) 
" be given to a person who has not been elected a Scholar, 
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" and cannot be compelled, or even permitted to perform 
'^ the duties, or to take the oath of a Scholar. It will, 
" therefore, be the duty of the Provost and Senior Fellows 
" respectfully to contend at the approaching visitation, that 
" their Graces, the visitors, have no authority either to 
" appoint Sir Heron a Scholar of the College, or to 
" award him any compensation out of the College property 
" for the loss which he may have sustained by any mistake, 
" supposed to have been made by some, or even by all of 
'^ the Electors, in not having voted in his favour at the 
" said election." 

This reply was communicated to the appellant ; and, in 
obedience to the mandamus, the 11th of December was 
appointed by the Visitors for holding a Visitation in the 
College to hear the appeal. 



i 



REPORT 

OF THE CASE OF 

DEKIS CAULFIELD HERON 

AGAINST 

THE PROVOST A;ND SENIOR FELLOWS 
OF TRINITY COLLEGE, DUBLIN. 

Argued before their Graces The Lord Primate of AU 
Ireland and the Archbishop of Dublin, Visitors, and 
The Right Hon. the Judge of the Prerogative Court, 
their Assessor, at a Visitation holden in the Dining Hall of 
the College, on the! \th and 12th days of December, 1845. 

Thb Lord Primatb — We hold this Visitation in pur- 
suance of the Mandate of the Court of Queen's Bench 
— the Judges of which Court consider we have full 
authority to hear the appeal of Mr. Denis Caulfield Heron, 
claiming to be admitted a Scholar of this College, and 
have directed us to hear the same accordingly. Agreeably 
to the precedents adopted on similar occasions we have 
solicited the aid of an eminent and learned judge, The 
Right Hon. the Judge of the Prerogative Court as our 
Assessor. 

We directed our soUcitor to call on the Provost and 
Fellows of the College and the appellant, for a statement 
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of the grounds on which they rely, and these documents 
have, we understand, been furnished to and exchanged 
with the solicitors for these persons, so that each is in full 
possession of the case of the other. From the reply put 
in by the Provost and Fellows, it appears to us that the 
questions now to be discussed are mere questions of law, 
and it is the wish of the Visitors that the proceedings 
should be regulated, as nearly as the case will admit, 
according to the forms adopted by the ordinary courts of 
justice, and we rely on our learned Assessor to carry out 
this intention. 

Mr. PiGOT, Q.C., for D. C. Heron. — May it please 
your Graces, I appear on behalf of Mr. Denis Caulfield 
Heron to state the circumstances and reasons on which 
he now appeals to your Graces. By his memorial, pre- 
sented to your Graces, he has prayed that you will institute 
an inquiry into his case and adopt such means as may seem 
good to your Lordships for securing to him the advantages 
of scholarship to which he is advised and behoves he is 
rightfully entitled. 

Mr. Heron has in that memorial fully set forth the cir- 
cumstances under which he appeals from the decision of the 
Provost and Senior Fellows of Trinity College, and I shall 
state from it so much as is necessary for the purpose of 
putting the court in possession of the merits of his case. 

[Counsel then proceeded to read the portions of the 
memorial in the introduction, ante pp. 2, 3.] 

The board, &c. have, in their answer, with great 
candour admitted the facts stated in the memorial, so as 
fairly to raise the question of law. [Counsel here read 
parts of the answer of the board, see ant. pp. 7, 8, 9.] 

Thus there is no controversy as to the manner in which 
the examination has been held, and if Mr. Heron had been 
elected Calcott must have been excluded. 

On appeal from that decision of the Board the question. 
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whether Roman Catholics are eligible to, or should be ex- 
cluded from scholarships, now for the first time comes to be 
solemnlj argued. It is not, however, the first time that it 
has been agitated. In the year 1836 proceedings had been 
instituted with a view of putting the question in course for 
adjudication, but the party mistook his mode of proceeding. 
He had recourse, in the first instance, to a court of law. 
That tribunal was found inapplicable ; and he died before 
he could bring the question before the Visitors, 

In discussing the legal question now submitted to the 
Court, it is very important to consider what was the state 
of the law in the earlier times in ordet to come to a right 
understanding as to what is the law at present, in relation 
to scholarships of this College. 

The first and material question which presents itself is, 
what was the law on this subject, as affecting Roman 
Catholics, prior and up to the passing of the Relief Act in 
1793 (33 Geo. III. c. 21,) ; what was their condition up to 
that period ? My first proposition is, that there was no par- 
liamentary enactment, (there certainly was not any prin- 
ciple of common law,) which, (for I am now considering the 
question independantly of College statutes, charters, or 
ordinances,) precluded Roman Catholics from becoming 
scholars. 

From the period commencing in the reign of Henry 
VIII., and terminating in 1793, when the Roman Catholic 
Relief Act was passed, a line of distinction clear, plain, 
and broad is to be found between the provisions, applicable 
to certain classes in the College, and those applicable to all 
others in the College, including as I shall show the scholars. 
The Irish statute of the 28th Henry VIIL, c. 13., en- 
titled an Act against the authority of the Bishop of Rome, 
required that the oath of supremacy contained in the 6th 
sec, should be taken by persons specified in the 7th sec. 
namely, among others, '* all and every person, at the time of 
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arms by his aathoritj, against his person, or against those 
that are commissioned by him ; and that I will conform to 
the liturgy of the Church of Ireland, as it is now by law 
established ; and I declare," &c. denouncing any obUgation 
from the oath called the solemn league and covenant. The 
first part of this declaration was repealed by the 4th Geo. I., 
ch. 3., as inconsistent with the principles of the revolution 
of 1688. The rest, respecting a statement of religious 
faith, remains. 

From all this it is plain that throughout the whole pro- 
gress of parliamentary legislation, from the reformation 
downwards, the legislature had constantly in view the dis- 
tinction between the heads and fellows of Colleges and 
those taking degrees in learning, from others in the institu- 
tion ; and that, in relation to the rehgious distinction of 
those very persons, passed the act for securing their confor- 
mity to the Protestant Uturgy, which manifestly does not 
include Scholars. So far, neither the statute law of the 
land, nor the common law, excluded Roman Catholics from 
scholarships. 

Now, what was the state of the law in relation to the 
charter statutes of the college ? — On examination of these 
it will be seen, that a corresponding distinction existed to 
that which prevailed in the statute law of the land. 

The Corporation of the OoUege includes the Provost, 
Fellows, and Scholars : The heads of that corporation 
are the Provost and Fellows. With regard to the Pro- 
vost, he must, by the letters patent, comprising the charter 
statutes of Charles I., have a rehgious qualification, " Sit 
etiam professor in sacr4 theologii, vel ad minimum Bacca- 
lareus in esLdem facultate,"(a) one of his duties, is to assist at 
administration of the sacrament of the Lord's supper on 
particular days, as appears from the chapter de cultu 

(a) Appendix, p. y. 
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divino.(a) There is a distinct regulation as to all the Fel- 
lows heing Protestants in the same chapter (6) ; but no 
such provision was requisite, and therefore none such is made 
in relation to graduates or scholars. With respect to scho- 
lars, when the crown thus took upon it to legislate for the 
college, it did not exclude Roman Catholics from scholar- 
ships by any distinct regulation concerning scholars ; but 
they and all other classes comprised under various denomi- 
nations as " Scholares;' " StudeMes,'' mA " Stvdiosi'' were 
left to, and controlled by the rules, for the general disci- 
pline of the college. Thus (c), the Provost and Fel- 
lows were bound to see that no Roman Catholic doctrines were 
propounded or cherished privately or publicly within the 
college. This was a general prohibition of these tenets 
embracing scholars, because embracing all students. So 
too, Scholars as well as all other classes were bound, till 
the dispensation, by Geo. IL, p. 339, to attend prayers 
at St Patrick's Cathedral, on Sundays in lent {d) ; 
to join in the daily prayers according to the ritual 
of the Protestant Church, (e) ; and in daily reading 
or hearing of the Bible, (/) and to attend chapel, (jr) 
The catechist was to instruct in the catechism all the 
students (for such is the meaning of scholares (A) ; as it 
is explained in the same passage, '^ Hujus auditores tam 
Baccalaurei quam omnes studentes juniores." Auditores 
being not mere listeners but persons engaged in the exer- 
cise, as appears by regulations with regard to Greek, 
Hebrew, and Divinity lectures, and disputations in which 
the word is so used, especially in the last case — " Auditores 
cujuslibet classis respondebunt, et opponent per vices." 
The dean was required to punish, by fine or cor- 

(a) Ap. p. viii. " Sacrosanctum," &c. (6) Ap. p. ix. ** Assistat," &c. 
(c) Ap. p. ix. "Porro," &c. (rf) Ap. yu. "Post," &c. 

(«) Ap. p. viii. " Formula," &c. (/) Ap. p. viii. ** Tempore," &c. 
is) Ap. viiL « Si quia," &c. (*) Ap. xi. « Volumus," &c. 
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rection, all students, '' discipuli pensionarii et sizatores/' 
who should absent themselves from chapel, and to see that 
they attended at the commumon.(a) These and other 
passages thus demonstrate that, while by express words the 
heads, and fellows, and graduates were obUged to profess 
the Protestant reUgion, the College had full means of car- 
rying out the policy of discouraging the Roman Catholic 
reUgion amongst the students generally, and that it was 
unnecessary to impose any express regulation prohibiting 
Roman Catholics from being scholars. This distinction is not 
accidental. It appears to have been deliberately adopted in 
the charter-statutes. This will appear by a comparison of 
the oath of the fellows with that of scholars ; as well 
from the passages which both contain in common, as from 
those which exist in the one and are omitted from the other. 
They both were to swear, and in almost the same words, 
that they acknowledge that the royal authority, "regia 
potestas," was supreme next to God, and not subject to any 
foreign prince or pontiff, and that they would obey and 
see observed the statutes of the College.(6) But 
the fellow's oath contains a pledge that is altogether 
omitted from the scholars, namely, that he will oppose with 
all his power the opinions which the Roman CathoUcs 
hold,(c) and that he will devote himself to theology, 
unless he be elected to a law or medical office in the Col- 
lege, (d) If we found merely these omissions from 
the scholars oath it would be a strong argument to shew the 
distinction I have contended for. But the case is far 
stronger. The present college, or charter, statutes were 
framed on a deliberate consideration of the then 
existing statutes, and contain,(e) a deliberate censure 
of those parts which are repealed. Now it is unquestionable 

(a) Ap. ix. "Horum," &c. (6) Ap. vii. 

(c) Ap. vii. "Vere/* &c. (rf) Ap. vii. "Studiorum," &c. 

(c) Ap. V. " Et quoniam," &c. 
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that at this period the Bedell statutes, then in force, did 
contain, in the scholar's oath, a repudiation of the Roman 
Catholic tenets ; for the scholar's oath and the fellow's oath 
were the same.(a) The omission, therefore, of that part of 
the oath in the new code is a demonstration that such test 
was considered inexpedient for scholars. 

Next, as to the qualifications of fellows and scholars : in 
those as defined in the charter statutes the same distinc- 
tion will be found. The former were, " religio doctrina 
et moreft,"(fe) the latter, " inopia, ingenium, doctrina et 
virtus."(c) Religion formed no portion of the Scho- 
lar's qualification. Thus it is plain, that so far as the 
College Statutes were concerned, there was nothing to 
exclude Roman Catholics from Scholarships, except that 
discipline which excluded Roman Catholics from every other 
class. 

So stood the law at the time of the passing of the 33rd 
Geo. III. c. 21. The object of that Act was three-fold, — 
first, to admit Roman Catholics to certain corporate offices 
and places of trust, — secondly, to give them the elective 
franchise; and, thirdly, to relieve them from the disabili- 
ties in respect to education under which they then laboured. 
As to the two first objects, I need not comment on them 
here ; as to the third, it was dealt with by the thirteenth 
section of the Act in relation to Trinity College. [Counsel 
here read the section.(d)] 

That section contemplated an alteration, both of the 
statute laws of the land and the statutes of the College. 
The seventh section(«) provides, that Roman Catholics may 
hold offices, take degrees, or be masters and fellows of 
Colleges to be founded, and be members of any lay body 
corporate, without taking the former oath of allegiance, 
supremacy, or abjuration ; but from this is excepted Trinity 

(a) Ap. p. a. (6) Ap. p. vu. " ViAumus," &c. 

(c) Ap. p. vi. *« In qua electione," &c. (rf) Ap. p. xiii. («) Ap. pp. xl xu. 
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College, Dublin. The ninih 8ectkm(a) proyidee, that nothing 
in the Act shall be construed to extend to enable any 
person to be ProTost or Fellow of Trinity Gollegey Dublin, 
unless he shall have tak^i and subscribed the oaths and 
declaration th«*etofore made and then in force in such case. 
These two sections, so far as the College is concerned, left 
the law as it was before. The power of the Crown, as 
declared by the tbirteenlh section, was not limited, sare by 
ihe restrictions imposed by the ninth section, which had 
refermce to the proTostship and fellowships; and, there- 
fore, the King had fiill power to admit Roman Catholics to 
scholarships under that section, if he so desired. The 
words in which the Crown has expounded the Statute, 
in reciting it in the letters patent of 1794, are remark* 
dbla(6) The King's letters patent recite, that by this 
Act of Parliament it was declared, that the Crown might 
ater the statutes of the College so as that Roman Catholics 
^' in numerum studiosorum in dicto CoUegio admitti;" and 
then, proceeding to carry out that object, the letters 
patent in the enacting part ordain that Roman Catholics 
** in dictum Collegium admitti, atque gradus in dicto Col- 
legio obtinere," any statute of the College, or statute rule 
iOor custom of the said University to the contrary in anywise 
notwithstanding : so that by these letters patent any Roman 
Catholic was to be permitted to devote himself in the fullest 
manner to study in the College, except so far as he was 
prohibited by the statute law of the land from so doing : so 
' far as he might have been excluded from so doing by any 
College regulations, these were necessarily abrogated by 
the King's letters patent of 1794 ; and the statute law of 
the land imposed no obstacle to a Roman Catholic becoming 
a scholar. How far, then, did the King's letters patent 
abrogate the discipline and regulations of the College? I 

(a) Ap. pp. zii. xiii. (6) Ap. p. xiik 
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admit there was nothing in them that expressly altered 
those regulations, save so far as the words that Roman 
CathoUcs should be " in numerum studiosorum admitti," 
effected such a change. Neither was there anything, in 
terms, dispensing with the rules as to prayers, as to the 
reading of the Bible in the dining-hall, or as to the observ- 
ances of other religious duties ; yet it was conceived that 
their continuance would be inconsistent with the reKgion of 
Roman Catholics, and those observances were in fact and 
practice abolished. For the same reasons, and in like 
manner, the regulations as to attendance at public prayers, 
and the administration of the Sacrament, must be taken to 
be abrogated by the letters patent of 1794. Look at the 
case of sizars. They are admitted from amongst the 
students, and may become sizars after they have been for 
some time students.(a) They are limited in number. 
They are by name specified as being under the same obli- 
gation as to religious duties as other students ; and yet no 
question has been ever raised, whether, under the letters 
patent, Roman Catholics may not become sizars, although 
they do not comply with their regulations as to religious 
discipline. A question might arise, if a person were always 
at the same time admitted student and sizar ? But that is 
not so. Students, previously admitted as pensioners, may 
become sizars. This was the case of the present appellant. 
He did not obtain a sizarship till long after his entrance 
into College 'as student. The positions of the sizar and 
scholar are exactly similar; — both are '^ alendV in the 
College, — both are admitted " in numerum studiosorum," — 
both are limited in number ; and it is impossible, therefore, 
not to hold that the same rules of interpreting the ktters 
patent must apply to each. The scholar had, before the I 

passing of the Act> no privilege save a salary. The sizars 

(a) Ap. p. X. " Unum ex his." &c. 
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had an equivalent for that in food. The scholars had no 
share in the funds. Thej took no part in the teaching or 
regulations of the College. They were, to all intents and 
purposes, a class of the *' studentes" and no more, — save 
that they were a part of the corporate body. The real 
position of the scholar was well described in a document 
emanating from the Board in 1840 : — 

" A scholarship was given to the student, at the com- 
** mencement of his college course, to assist him in prose- 
" cuting the general studies required by the University. 
" A junior Freshman, that is a student in the first year of 
'' his college course, may be elected a scholar. The statutes 
" speak occasionally of junior Freshman scholars, and for- 
" bid any one to be elected to a scholar unless he be ' ad 
** logicam in aul^ discendam idoneus,' logic being the 
" science of his junior Freshman year. It was on that 
** account that the examination for a scholarship was di- 
*' rected to be a classical one, because all books on science 
" were then written in the dead languages. A knowledge 
" of classics was an essential preliminary to the study of 
** science, and the candidates for scholarship were examined 
" merely in classics, because they were presumed to be 
" young men who had not yet entered upon their studies 
" in science." 

" They (the scholars) complain, that to enjoy the advan- 
*' tages of a scholarship they are obliged to keep their 
** names on the college books, and, therefore, to pay their 
" tutor ; the scholarship was founded to enable the poor 
** student to keep his name on the books, and advance his 
" education." 

Again : — 

" As to their rank of the scholars, of which Memorialists 
<* complain they have been unjustly deprived, it appears 
" by the statutes to have been originally that which they 
" at present enjoy, and which appears best fitted to their 
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" natural Btation, tiz. : — immediately after the fellows and 
" fellow commoners, but abore tiie pensioners and other 
" stud^its. It is true that the Provost, Fellows, and 
" Scholars are called the * nobiliora membra,' but this Ian- 
" guage is not employed to distinguish the scholars from 
^' the other students who are not considered members of 
*' the college ; but it is used in contradistinction to the 
" * ignobiliora membra,' the cook, butler, and other menials, 
" for, after speaking of the nobiliora membra, the first 
" chapter proceeds thus : — ' His annumerari volumus tan- 
" quam membra ignobiliara sed tamen huic copori ommino 
** necessaria inferiores aliquot ministros cujusmodi sunt 
*' coquus manceps janitor, &c.' The eleventh chapter 
" directs that the scholars, in presence of the fellows, 
^* modeste et humiliter se gerant capitibus denundatis, a 
" sufficient proof that no approach of academic rank was 
•* intended to exist between the scholars and fdlows ; and 
'' the ninth chapter directs, that the scholars shall be ser- 
*^ vientes ad mensam praapositi, a sufficient proof that they 
" were not intended to rank above the fellow commoners, 
** who were to dine at the table on which the scholars were 
" to wait. 

" The introduction of the word scholars into the name of 
" the University had an obvious propriety : it was a literary 
^^ institution, and its name naturally included, not only that 
'* of the head, which was almost essential to every cor- 
" poration, but also of those who were to impart, and of those 
*' who were to receive instruction within the University. 
" It has been supposed by many, and not without some 
" reason, that the word * scholares ' in the name of the 
" University, was intended to designate the students 
" generally, and not those only who are termed scholars 
" of the house." 

Thus it is plain, that the object of the scholarship was to 
aid the student in his studies. In all this the scholar 
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resembles the sizar; and that resemblance is still further 
illustrated by tiie qmJification required in each. The 
former must be '' ad logicam in aula descendam idoneus,"(^) 
the latter "mod6 idoneus sit auditor logioes."(6) The 
diarter statutes, therefore, appear to indicate, that both 
must be students before they become scholars or sizars. 

If, then, as I have shown, scholarship is incident to 
studentship, does it not follow, that the Roman Catholic 
being admitted a ^udiosus, will not be debarred from the 
incidents to that character by reason of his religion? 
Rewards, which stimulate to study, are not le^ important 
than corrective discipline, which represses what is wrong. 
Why is it that the Roman Catholic student is allowed the 
inducement of sizarship, if he be not allowed the similar 
one of scholarship ? The only privilege which the scholar 
has is the elective franchise ; but that has nothing to do 
with the academic character. It was not conferred when 
^scholarships were instituted ; for the elective franchise was, 
for the first time, granted by the charter of James I., 
and the College was founded by Queen Elizabeth. 
Does any argument arise from the impolicy of granting 
this franchise to Roman Catholics, as indicated by the Act 
of 1793 ? — Far from it. On the contrary, the very Act 
which was the foundation of the letters patent of 1794, 
which, as we contend, opened scholarships to Roman 
Catholics, itself conferred the elective franchise on them; — 
and if Roman Catholics were excluded from scholarships 
that would present this anomaly, that they would be the 
only class of electors, after the Act of 1793, from which 
Roman Catholics would be excluded. No argument can 
be drawn from the scholar's oath to obey the statutes. In 
truth that is begging the very question in dispute, — namely, 
what statutes and regulations they are bound to obey. But 

(a) Ap. p. vii. (6) Ap. p. x 
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see how these oaths are practically modified. Both the 
fellows and scholars swear, not only to obey the statutes of 
the College themselves, but also to see that others observe 
them; and yet, since the admission of Roman CathoUc 
students under the letters patent of 1794, the reading of the 
Bible during dinner, and other religious observances, are 
now omitted. It cannot be contended that the fellow's oath 
is thereby violated. But the question as to the oath to be 
taken by scholars is altogether premature ; for it is not to 
be taken till after election. Besides, the oath cannot be 
itself used as furnishing an argument for the exclusion of 
Roman Catholics. An oath is a personal obligation, and 
may be a personal bar. It is the test of the conscience of 
him who takes it. If he can take it with safety to his own 
conscience, and without violation of his religious belief, the 
object of the oath is answered, and no objection can be 
made. Though Mr. Heron be admitted, the heads of the 
College will still be Protestant — ^the administration of its 
funds will still be in Protestant hands, — ^but the incentives 
to learning and industry will be enlarged by opening to 
Roman Catholics that object of just and honourable am- 
bition to which neither the statute law of the land, the 
common law, or the local regulations of the College, forbid 
him to aspire. As to the mode of granting relief, if the 
Court be in favour of my client, there can be no diffi- 
culty, but I abstain at present from that consideration, 
conceiving the question of law is alone now to be decided. 

Mr. MooHE, Q.C. for the Provost and Senior Fellows of 
Trinity College : — 

The question now before the Court is purely a legal one, 
and I shall, agreeably to the recommendation of the Court, 
endeavour to confine myself strictly to a legal consideration 
of it. On the part of my clients I am instructed to say, 
that they are most willing and anxious to submit fully to 
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the consideration of the Court this grave and important 
question — whether hy the statute law of this country, or 
by the statutable regulations, or charters of Trinity Col- 
lege, Roman Catholics are admissible to, or excluded from. 
Scholarships. It is important that such a question should 
not be left in doubt, and it has now come before the Court 
in such a manner as to admit of its final determination. I 
am bound, however, on their behalf to submit to the Court, 
in the first instance, the precise position in which the Col- 
lege stands in relation to the relief sought by the appellant, 
inasmuch as the College, though submitting the general 
question to the Court, have yet protested against its juris- 
diction to grant the particular relief sought in this case. 
The mandamus directs the Visitors " to hear and determine 
'' the said appeal of the said Denis Caulfield Heron, and 
" give such judgment, and make such order therein as shall 
" to you, as such Visitors of the said College as aforesaid, 
'' seem reasonable, and fit, and consonant to the true intent and 
" meaning of the Statutes of the said College, and the laws 
" of this realm in that behalf." Now, the relief sought by 
the appellant in the prayer to his Memorial, is — ** that you 
" will institute an inquiry into the case, as detailed in his 
'' Memorial, and adopt such means as may seem good to 
" your Lordships for securing to him the advantages of 
'' Scholarship, to which he is advised, and beUeves he is 
" rightfully entitled." So far as the inquiry into the case, 
and the question arising generally upon it, my clients have 
not the slightest objection ; but I submit it is quite beyond the 
power of the Court to make any adjudication to secure to 
the appellant the advantages of Scholarship. Against 
the granting this latter part of the relief sought by the 
appellant, it is, that the Provost and Senior Fellows of 
Trinity College respectfully protest. The election of 
Scholars is entrusted by the statutes to the Provost 
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ud Senior FeDows exclii8iyely.(a) The Electors are 
bound by a solemn oath, administered after the parts of 
the statutes relating to the subject have been read to th^n, 
to elect such persons as in their consciences they believe 
those statutes mean or openly describe, without affection, 
dislike, or faY0ur.(6) As has been already obseryed 
on the other side, regard is to be had in the election to 
four distinct considerations, — ^the poverty, aUlity, learning, 
and moral character of the Candidate. As te two of 
those qualifications, namely, ability and learning, there 
had been an examination by which Mr. Heron's rela- 
tive position had, in tiie opinion of the EUectors, been 
ascertained, and maiks had been given to him and each of 
the other candidates, denoting their respective merit on 
those points. These criteria this Court can still have 
recourse to on an investigation ; but, with regard to the 
two other qualifications, namely, poverty and moral char- 
acter, no possible ground can be suggested by which this 
Court can arrive at a knowledge of the relative claims of 
any of the Candidates. The Court is, therefore, without 
information on two of the four qualifications on which the 
Electors had come to their decision, and it is for that rea- 
son impossible for this Court now to comply with that 
portion of the relief sought for by the appellant. 

The Assessor — I have read the appeal and the reply to 
it ; and it strikes me that the point, upon admission, is now 
so narrowed, that if the Court be of opinion Roman 
Catliolics are eligible to Scholarships, it must follow that 
the appellant ha3 been illegally excluded. 

Mr. Moore — Admitting, even, that the electors 
did come to a wrong conclusion, and that the sole ground of 
excluiuon was the religion of the appellant, how could 
Mr. Heron be admitted a Scholar without displacing some 

(a) Ap. p. vi. "In 'Discipulorum." &c. (6) Ap. p. x. 
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one of those who had been elected i This is not like one of 
those ordinary cases whidi come before the Court of 
Queen's Bench, and in whi(^ the dection might be de- 
clared void, as nndolj or irregularly holden. There is no 
pretence for saying that the election was informal or irre- 
gular, either with respect to time, place, manner, or circum- 
stances of holding it, or the due qualification of the Gandi* 
dates. All the Electors were duly qualified, and tiiey 
unanimously gave their votes in favour of the sixteen Can- 
didates, who were elected, and the appellant had not a 
single vote. What authority have the Visitors to inquire 
into the grounds of th^ election of those persons i — Is not 
that matter left to the judgment and comcience of the 
Electors? How can the Visitors dedde which of the fidx- 
teen shall be removed ? — And how could that decision be 
made in the absence of those very parties who would be 
thus so materially affected? Supposing the Visitors to 
have the means of correctly ascertaining that the Electors 
had been guilty of an error of judgment in not electing Mr. 
Heron, where is to be found the power of correcting that 
error, or removing aay one of those persons elected, and 
substituting another in his place ? None such exists. So 
that even if the Court should come to the conclusion that 
Roman Catholics were eligible, it should still be obliged to 
decide that it has no power to remove any of those 
already elected, or to substitute Mr. Heron in his place. 

Now as to the law of the case : there seems to be very 
littie difference between the parties so faa* as relates to legis- 
lative enactments. On the other side it is asserted that 
th^e is nothing in the statute law of the land to disqualify 
Roman Catholics from holding scholarships ; and, as I 
understand the argument, it is at the same time conceded 
that there is nothing in that law to authorise expressly their 
admission. Upon a careful consideration of the several 
acts of parliament, I am prepared to adopt the same posi- 
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tions. It has also been admitted that no Roman Catholic 
could conscientiously take the oath or sign the declaration 
which, up to the year 1793, was necessary for taking 
degrees, so that up to 1793 it was admitted on both sides 
that Roman Catholics could not be scholars. In 1793 the 
Relief Act, 33 Geo. III., c. 21, was passed. So far as the 
College was concerned this Act had to deal with two sub- 
jects, the removing disabilities to taking degrees, and to 
becoming members of corporate bodies. To the taking of 
degrees by Roman Catholics an obstacle, arising from the 
statute law of the land, then existed. The legislature removed 
this obstacle by the thirteenth section, (a) enacting that it 
should not be necessary for persons professing that reh'gion, 
upon taking degrees, to make or subscribe any declaration 
or take any oath save the oaths of allegiance and abjura- 
tion ; but the legislature in removing that legislative disabi- 
lity, did not intend to trench upon the local statutes and 
regulations of the College ; and accordingly it left to the 
King, who was the sole person who had the power of 
altering the statutes of the College, to make such alterations 
in those statutes, if he pleased, as should, by removing 
collegiate disabilities, enable Roman CathoUcs to take 
degrees. Thus the legislature, though they removed a 
legislative disability, did not, nor would it be proper towards 
the Crown that they should, create any ability. Now, 
though I admit there is no express legislative disqualifica- 
tion against Roman Catholics becoming scholars, I cannot 
see how the seventh section of the statute affords any in- 
ference in favour of them. On the contrary, that section 
appears to me to furnish an argument the other way ; for 
whilst it enables Roman Catholics to become members of 
any lay body corporate, it, at the same time, expressly 
excepts the corporation of Trinity College, Dublin, from 

(a) Ap. p. xiii. 
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its operation. Now it cannot be denied that scliolars are 
part of the body corporate of the College, and the fair 
inference, therefore, is that it was not the intention of the 
legislature to enable Roman Catholics to hold scholarships. 
One other fact in reference to the thirteenth section is 
worthy of observation ; that section recites that there are 
obstacles existing to prevent Roman Catholics entering into 
or taking degrees in the University in relation to which his 
Majesty may find it expedient to alter the College statutes ; 
previously to this Act there was a legislative disquaUfication 
to take degrees, (and this the statute then removes) ; but 
there never was any legislative disqualification to entering 
the University. And this plainly shews that, until the King 
should do some act for the purpose, the framers of the act 
thought that a disqualification by College statutes or regula- 
tions still existed to Roman Catholics entering or taking 
degrees altogether distinct from the statute law of the land. 
And this observation becomes important when we come to 
consider the spirit and meaning of the College statutes, on 
which and the letters patent of 1794, the question in this 
case appears to me to depend. Suppose the Sovereign had 
done no act to enable Roman Cathohcs to enter College or 
take degrees, could they have, then, been admitted as 
students, or to take degrees according to the statutes of the 
College? I think it plain that even after the Act of 1793, 
and before the passing of the letters patent of 1794, no 
Roman Catholic could take degrees in the Univer- 
sity. Nay, further, according to the spirit of those 
College statutes, it was not possible that any conscientious 
Roman Catholic could with propriety be even a student 
much less could a Roman Catholic be a scholar. The plain 
principle of the College statutes was to support the prin- 
ciples of the Protestant religion. In cap. 9, the Provost 
and Senior Fellows are enjoined to take care that no Popish 
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opinions be maintained in the College, (a) It also 
directs the form of liturgy to be that prescribed by the 
Church of England. (6) It precludes the election of 
any one as fellow who shall not renounce the Popish 
religion(o) on this point, I think, no doubt can be enter- 
tained. 

The constitution and foundation of colleges, come under 
the head of what is known to the law as charities. The 
founder or endower of a charity, has a right to annex any 
conditions, and make it subject to any regulations he may 
see fit, provided in so doing, he does not violate either the 
common or statute law ; and therefore the Queen and King 
who had endowed this College, had full power to make such 
regulations, as would exclude Roman Catholics from Scho-r 
larships, or even from being students, if he or she so wished 
it. Now, in expounding these College statutes, in order 
to arrive at a decision on the present question, it is most mar 
terial to consider and ascertain what were the objects and in- 
tentions of the founder ; for the Court is bound to give ef- 
fect to these, and will not depart from them unless there is 
some plain demonstrative evidence of an intention on the 
part of the person who is the successor, and representative 
of that founder, to change the original constitution. The 
judgment of Lord Eldon in the case of the Attorney Ge- 
neral V. Lord Mansfield,(<Q most fully exemplifies this posi- 
tion. The question there was whether, when upon the true 
construction of the instruments establishing a school, it 
ought to be a grammar school for instruction in the classics, 
the trustees would be permitted to convert it into a school for 
teaching English merely, and it was held they would not, 
though it had ceased before living memory, to be a place for 
dassical education, and though instruction in English, had 

(a) Ap. p. ix. " Porro," &c. (6) Ap. p. viii. "Formula." 

(c) Ap. p. ix. "Pweterea," &c. f rf) ^ Bussera Beports, 620. 
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always been one of its objeete. And the Chancellor in 
giving his judgment, observes. 

" Mnch evidence has been given relating to what I may 
" call the comparative utiHty of carrying on the charity 
" according to the original foundation, and of carrying it 
*^ on according to Ihe changes which have taken place, 
^* and which may be represented as aberrations from the 
" original foundation of the charity — ^to the comparative 
^' utiUty of a school, as it should seem to have been pro- 
" posed by the founder to be established, and of the 
" school as it is now carried on — ^and to the benefit which 
** the inhabitants of this district might receive from the 
'' ^ilarging of the chapel, and from other circumstances 
" which have been stated as part of the plan adopted on 
** one side. But, in giving my judgment, I have no right 
** to look at the propositions on the one side or the other, 
" as propositions, one of which promises to be more useful 
'' to the pubUc than the other ; because this Court has no 
*^ jurisdiction to substitute a better proposition for a leas 
'' useful one, but is bound to carry into execution the 
" trusts of the property, as it finds those trusts to exist. 
'* If the Court is obliged to say that this school is, in the 
'' s^ise in which these words have always been used here, 
" * a free grammar-school,' — the individual who holds 
" the Great Seal, even if he were perfectly convinced that 
" a free grammar-school could be of no use or of little use, 
" would be bound to carry on the foundation as the author 
*' of the foundation meant it should be administered ; — and 
" there is no power, at least none here, to alter that found- 
«* ation, with a view to any superior benefit which might 
'* arise from an institution of a different nature, however, 
" desirable it might be, if it were within the scope of my 
^^ authority, to substitute the one for the other. Neither 
'* can I enter into the consideration, whether the labours 
*' of the present master of the school, as a minister ex- 
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" ercising spiritual duties in the place or in the neigh- 
'^ bourhood, are more beneficial to the public than the 
** exercise of his duties, such as, it is asserted, they have 
" been prescribed by the nature of this foundation. If 
" the foundation of this charity requires from him dif- 
" ferent duties from those which are now discharged by 
'^ him, the comparative utility of what he now does, and of 
" and what would be so required of him is a matter to which, 
" in this Court, I cannot pay any attention. My duty is 
" to enforce the trusts as they stand. The founder was 
" the person who was to judge, how far his institution was 
** likely to be useful to the public." 

So here, in like manner, is a charitable institution founded 
by the Crown, in whom alone the power of changing its 
laws is vested ; and there is a body of statutes now ex- 
isting for its regulation, and it is manifest that, unless some 
alteration has taken place in the spirit of the foundation, 
or of the statutes, Roman Catholics are still inadmis- 
sible to scholarships. It is in fact admitted on the other . 
side, that up to 1794 no Roman Catholic could be a scholar, 
but it is said that an alteration did take place after the 
statute of 1793, and that, by the letters patent of 1794, 
Roman Catholics were placed in a better position then they 
previously occupied. 

Now, in judging of the effect of these letters patent, it is 
right to impress on the Court, that, finding it to be clear 
and undeniable that, according to the spirit and meaning 
of the College statutes, Roman Catholics were not previous 
to 1794, admissible to scholarships, the Court should not, 
unless coerced by something clear and plain in these letters 
patent, come to the conclusion that Roman Catholics are 
now qualified to be elected to scholarships. The Crown 
had undoubtedly the power of making any alterations it 
might deem fit in the College statutes, and of declaring, in 
express and unequivocal language, that Roman Catholics 
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should tbienceforw^ard be admissible to scholarships, and 
that OTory College rule or statute excluding them should 
be abrogated or modified ; and it is impossible not to come 
to the conclusion that if the Crown intended to make this 
material alteration in the foundation of the College, so 
different from the spirit and views of its founder, it would 
have used language clear, distinct, and unequivocal for the 
purpose ; what more easy than to have said. We direct 
that for the future all Roman Catholics shall be admissible 
to enter College, to become scholars, and to take degrees ; 
but so far are the letters from using such language, that 
it appears to me the words must be strained beyond 
their natural import to bear the construction contended for 
on the other side. 

To understand the import of the letters patent of 1794, 
they must be read in conjunction with the Act of 1793, 
which was the foundation of them, and which they recite. 
The statute of 1793 never intended to enact, that Roman 
Catholics should become members of the lay corporation of 
Trinity College, because by the seventh section it expressly 
excluded that corporation from the enactments in their 
favour ;(a) but it was the object of that statute that persons 
professing that faith should be permitted to enter and take 
degrees in the College. Now the letters patent of 1794, 
accordingly go just this full length and substantially follow 
the statute ; but can it be asserted that they go any 
farther ? They declare that the object of the Crown in 
relation to Roman Catholic subjects is — " ut iidem in dicto 
'' Collegio nostro et in dictsl acedemia bonis artibus et 
" Uteris instituantur.''(fc) Is it necessary for the ad- 
vancement of this object, or the instruction of Roman 
Catholics that they should be admitted to scholar- 
ships ? When the express object of the letters patent 

(a) Ap. p. xi. (6) Ap. p. xiii. 

. D 
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is stated to be to give them education, why draw 
the inference that they were to become members of 
the body corporate, and to be put on the foundation ? 
The Crown, by these letters referring to, and following out 
the views of the statute, admits them to enter and obtain 
degrees in the^coUege, which heretofore they could not 
have done ; but why should the College, which had ante- 
cedently a body of statutes and regulations, absolutely ex- 
cluding Roman Catholics, give a construction to the letters 
patent to an extent beyond what the words used would 
authorise, especially when it would have been so easy, by 
a few express words, to have conferred the eligibiUty for 
Scholarships if such had really been the intention. I do 
not ask you to confine or limit the natural import of the 
words used in the letters patent : on the contrary, I wish you 
to give them the fullest and fairest interpretation they can 
bear ; but I do ask you not to extend the words beyond 
their legitimate meaning, — the Crown says, " Let Roman 
" Catholics enter College and take degrees/' I ask, with 
great respect, is it the fair import of those words that they 
should be elected to Scholarships, and become members of 
the corporation. By conforming to the literal meaning of 
the words of the charter, every benefit which the legis- 
lature or the crown contemplated, would be conferred on 
Roman Catholics — admission, education, and degrees ; and 
it was not legitimate to strain the language of the charter 
beyond its fair and natural import, when no case of neces- 
sity existed to call for such construction. 

But it was said on the other side, that by the words of 
the letters patent the Crown did intend to do more than 
admit Roman Catholics to enter and take degrees, and that 
the word admitti, as appears from various passages, 
includes admission to Scholarship. This is not so, the 
word '* Admitti" is used ordinarily, as signifying entrance 
into the College, and not into the body corporate, as in the 
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tenth chapter, " Ea est fere academicarum societatum con- 
*^ saetndo, ut prsoter membra cujosque propria, quosdam 
*' Sociorom Gommensales, Pensdonarios, et Sizatores, quos 
** appellant in Collegia admittant,"(«) again, as to the ad- 
mission of Sizars, ^' nnum ex his in Collegium admittere 
" liceat."(6) And both passages show clearly that the 
word " Admitti " related to others, not members of the 
body corporate. With respect to the analogy sought to 
be established between the case of Scholars and Sizars, 
none such exists. The Sizar is not a part of the body 
corporate, he is not obliged to take any oath ; a Sizar ob- 
tains his position by admission, and may be admitted by 
the Provost without examination or election. A Scholar 
must be elected, and his electors are bound by oath to 
decide without fayour or affection. 

I now come to a very important consideration, namely, the 
oath to be taken by the Scholar at his election. By that oath 
he swears that he will obey the statutes of the College, and 
see them obeyed by others. That oathhas never been altered, 
and no person can fill the ofiSice till he has taken this oath, 
which peremptorily prescribes the performance of duties, 
which no conscientious Roman Catholic can discharge. 

But it is said this is begging the question, for that por- 
tions of those duties are abrogated by the letters patent of 
1794. On the contrary, the argument on the other side 
really begs the question. I argue, as I am justified in 
doing, from the existence of this oath unchanged, that the 
duties are not annulled, but continue obligatory as when 
that oath was framed. Unless it can be maintained, which 
I submit it cannot, that a Roman Catholic, in taking that 
oath, can say, " I swear to obey, not all the statutes, but 
such as a Roman Catholic csix^ obey." If such an ex- 
emption or modification were intended in the oath, nothing 

(a) Ap. p. ix. (b) Ap. p. x. 
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would have been more easy than to have altered it accord- 
ingly. That the Crown would have taken such a course, 
if it designed any alteration in the oath, is most forcibly 
evidenced by what it did in relation to the oath of the 
Fellows, when a change in it was deemed advisable. By 
the letters patent of 62 Geo. III. the oath to be taken by 
the FeUows contained the following passage, ** etiam solen- 
" niter juro, me neque nunc uxorem habere, et si, dum 
" socius hujus Collegii fuero, matrimonium cum femin4 
" aliqua contraxerim, id ita factum esse me per literas 
" indicaturum, Praeposito vel, eo absente aut vacante Prae- 
** positura, vice praeposito hujus Collegii intra tres menses 
'' a dicto matrimonio suscepto vel intra id spatium me 
" locum meum inter socios resignaturum." It was thought 
expedient by the Crown to abolish the restriction, and to 
permit the Fellows to marry, and accordingly the letters 
patent of the 3rd of Vict, recite not only the clause then 
existing in the statutes against matrimony, and repeal it, 
but also expressly repeal this clause in the Fellows* oath, 
which, if unrepealed, would render the repeal of the clause 
of celibacy itself inoperative. 

This question now before the Court, is one entirely of the 
construction to be put on Statutes. It is clear that up to 
1793, Roman Catholics could not become Scholars. And 
without clear and unequivocal expressions, evidencing 
an alteration in the College, by those Statutes, the Court 
will not be justified in considering them now admissible. No 
such expressions are to be found, but the inference leads to 
the contrary conclusion. And by what authority can you 
now restrict or cut down the terms of an oath, or permit 
persons to say they will take it with a qualification, when 
the Crown has not by a single word warranted such restric- 
tion or qualification ? It is said, however, that it is a matter 
altogether of conscience with Roman Catholics whether they 
will take the oath or not ; and not a question for the Board, 
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in the first instance to assume that they would n6t, or could 
not take it. And that at all events it is not to be taken till 
after election ; and that the question on the oath is there- 
fore premature. But Mr. Heron had unequivocally stated 
he was a Roman Catholic previously ; and if the electors 
had the conscientious belief that a person of that persuasion 
was not quaUfied to be a Scholar, would they not be grossly 
violating their duty if they had elected him ? Suppose tooj 
that all the candidates were Roman Catholics, and that some 
of them professed their readiness to take the oath, would 
the College be justified in admitting those, and excluding 
the rest ? 

Upon the whole of the case, I submit the Court is bound 
to decide that Roman Catholics are not eligible to Scholar* 
ships of Trinity College, Dublin; and that the electors 
have no power under the statutes of the College to admit 
them. 

Mr. LoNOFiELD, Q.C., on the same side : — 

The question which the Court has really to consider is, 
not whether a Roman Catholic be eligible to a Scholarship 
generally, but whether he be eligible to one of those 
seventy scholarships founded and endowed by King Charles 
the first, and which it is conceded, were intended by him for 
the benefit of none but members of the Established 
Church. 

The question must be treated like any other question of 
trust, for a charity, for the institution of the Scholarship, as 
part of the constitution of the College itself ; was in its 
origin a charity in the legal sense of that term. 

The question must be principally argued on the statutes 
of the College, for I admit, that the acts of the legislature 
have but little to do with it on the one side or the other. 
Now it was said by the learned Counsel for the appellant, 
that the exclusion of Roman Catholics from the benefit of 
scholarships, if they were at all to be excluded, must be 
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solely the result of obstacles interposed by the general dis- 
cipline of the College, which affected all classes alike. It is 
quite true, that this discipline is, in itself, sufficient to exclude 
them, but ; independent of that, the intentions and object of 
the founders of the College, not only for the purposes of 
education, but for the advancement and support of the 
religion which they professed, would be manifestly contra- 
vened and defeated, by admitting to the Corporate Body of 
the College, persons whose religious tenets were opposed to 
Protestantism ; and thus the intention of the founder of the 
charity raised of itself, a complete obstacle to the admission 
of Roman Catholics to Scholarships. That discipline de- 
monstrates the intentions of the founder. It is said on the 
other side, that the oath prescribed to be taken by the Scho- 
lars, does not import or contain, according to its true con- 
struction, any denial of the authority of the Roman Pontiff 
in spiritual matters within this kingdom. The true con- 
struction, however is, that the oath does import this denial. 
Upon a comparison of the Scholars' oath in the charter of 
Charles, with the oath of supremacy in the act of 2nd 
Elizabeth, cap. 1., which every person promoted to any 
degree of learning in the University, was obliged to take ; 
it will be found that the former is but a compendious form 
of the latter, thus the Scholar swears " profiteer me 
Regiam auctoritatem, serenissimi nunc Regis Caroli Secun- 
dum Deum summam esse in regnis AnghaB ScotiaB et Hi- 
berniaB agnoscere et nullius externi principis aut pontificis 
potestati obnoxiam.(a) So in the oath of supremacy, the 
party swore " that the Queen's Highness is the only supreme 
" governor of this realm, and of all other her Highness's do^ 
'' minions and countries, as well in all spiritual and ecclesias- 
" tical things or causes as temporal, and that no foreign 
" prince, person, prelate, state or potentate, hath or ought 
" to have any jurisdiction, power, superiority, pre-emi- 
'* nence or authority, ecclesiastical or spiritual within this 

(aj Ap. p. vU. 
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realm, &c." Thus, the ' re^ia potestas nuUius externi prin- 
cipis, aut pontifiois obnoxia' in the oath of the scho- 
lar, was but a translation of, and imported the same 
thing as the oath of supremacy of Elizabeth. It is noto- 
rious that at that time it was a high misdemea- 
nour to assert that the Pope had any spiritual authority in 
these countries, and that the law was not then obsolete 
appears from a passage in Rymer's Foederc^, vol, 19, A.D. 
1630, stating the pardon of a person who had been con- 
victed of having asserted that the Pope had such authority. 
The pardon was given to him on condition of his taking the 
oath of supremacy. A spiritual power was what the pontiff 
claimed, and not a temporal one. The denial of the juris- 
diction of any foreign prince or prelate must be naturally 
interpreted to imply, or rather to express, a denial of the 
temporal jurisdiction of any foreign prince, and the spiritual 
supremacy of any foreign prelate. The intention of the 
framer of this oath will be more manifest if we look to the 
chapter, De cultu divino,(a) where the Provost and Senior 
Fellows are directed to take care that no pontifical or here- 
tical opinion shall be maintained in College. The founder 
adds that no person shall be elected a fellow, " Qui ponti- 
" ficiae religioni quatenus a Catholic^ et orthodoxa dissentit, 
" et Romani Pontificisjurisdictioni per solenne et publicum 
*' juramentum non renuntiaverit." Compare this with the 
fellows oath, (6) audit will be seen that the part relating to 
the jurisdiction of the pontiff is exactly in the same terms 
as in the scholars oath. Here then we have the framer of 
the statutes putting his own interpretation upon the oath 
which he prescribed, viz., that it was a denial or renuncia- 
tion of the Pope's jurisdiction, that is, of course, of every 
jurisdiction which he claimed, and which it was illegal to 
attribute to him. This allusion to the fellows oath occurs 

(a) Ap. p. ix. " Porro," &c. [ (6) Ap. p. vii. 
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in the statute de cultu (linno,(a) and proves clearly that 
it was intended as a preservative against Roman opinions^ 
and the argument on the other side is reduced merely to 
this, that whereas there are two clauses in the fellows oath 
intended to oppose Roman Catholic doctrines, there was 
only one such clause in the oath prescribed to the scholars. 
Indeed the portion peculiar to the fellow's oath was not 
very stringent, ** pro facultate mea repugnaturum omnibus 
" opnionibus quas vel pontificii vel aUi contra sacrae scrip- 
** turae veritatem tuentur constanter repugnaturum."(fe) 
Now many Roman Catholics could conscientiously swear 
this, for they do not admit that any doctrine of their church 
IS, ** contra scripturce veritatem.'' 

It is objected, however, on the other side that it is prema- 
ture to discuss the oath of the scholar, or to raise any 
inference or found any argument upon it ; that the candi- 
date may possibly take the oath, and, if he does so, it is a 
question for his own conscience to which it may be quite 
reconcilable. This is a fallacy, The oath is not a ques- 
tion merely for the party taking it, but is a proper test of 
the religious doctrines of the party to guide the electors in 
knowing who are properly capable of being elected, and 
who are necessarily ineligible. It is not the candidate's 
conscience that is alone to be satisfied, and is to put a con- 
struction on the oath, but it is the opinion of the founder of 
the charity and framer of the oath, of what (mght to be 
his conscientious views on the subject. The founder of 
the charity confers a privilege which he intends to restrict 
to persons of certain religious opinions, and from which he 
intends to exclude persons who hold certain other religious 
doctrines, and he prescribes an oath to the candidate who 
seeks the benefit of this privilege in order to test to which 
of those classes he belongs. At the election it is the duty 

(a) Ap. p. ix. *• Practerca," &c. iff) Ap. p. vii. 
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of the board to consider whether the oath was intended to 
exclude an j class, but if Mr. Heros was elected, then, but 
not until then, would the construction of the oath be a 
matter entirely for his own conscience. It is manifest, 
then, from the nature of the case, that the donor and not 
the recipient of the benefit, is the person whose meaning 
and yiew of the oath is to be the construction of it, and 
not the conscience or opinion of him who has no right to 
dictate its terms, and is not obliged to accept the benefit 
if his conscience cannot take the oath in the sense which is 
most consonant with the views and intentions of the donor. 
Of the intention of the foimder of this charity that the 
body corporate should be Protestant no doubt can, I think, 
be entertained on a consideration of the entire charters and 
regulations. And less strong circumstances than arise from 
the terms of this oath, or from the discipline of the College, 
have been held to indicate and test the religious opinions of 
persons as not coming with the intention of the founders of 
the charity. In the case of The Bedford Charityy{a) 
Lord Eldon inferred from much slighter circumstances, 
that Jews were not intended to participate in the benefit of the 
charity. One circumstance which shewed the design of the 
charity was, that girls were required to send in their Christian 
names. Another was that the children were ordered to 
attend some place of worship every Sunday, that is on a 
day on which, under the Christian religion, attendance on 
worship is peculiarly imperative, and his Lordship 
says, " It is not necessary to go through all these 
'' particulars, because it seems to me that Jews resident at 
*' Bedford, acting conscientiously, could not permit their 
** sons to attend this school. I am, therefore, clearly of 
" opinion, that there is no pretence to say that they are 
'* entitled to attend." Those words are exactly applicable 

(a) 2 Swanston's Reports, 530. 
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to the present case. It was in eyidence that Jews had 
attended the Bedford school, and it might, as in' this case, 
have been contended that it was for the Jews themselves to 
consider whether their consciences would permit them to 
attend the school. But such assertions would not meet the 
real force of the argument which was — that the institution 
of a disdpline which might be supposed offensive to the 
opinions of any class, was a proof that the founder of the 
charity did not intend that class to partidpate in it. At 
that time there was no other mode known of excluding 
Roman Catholics, as the test of requiring a declaration 
against transubstantiation was not introduced until many 
years afterwards, viz., not until the 25th Charles II. 

Then comes the question under the statute of 33 Geo. III. 
c. 21, and the letters patent of the following year, 1794, 
founded on that statute. Now it is to be observed and 
borne in mind, that the foundation of the college as an insti- 
tution for the advancement of learning, and the endowment 
for the support of the members, were two distinct objects 
in the charter of Ehzabeth when the college was first in- 
corporated; and these objects are kept distinct in the 
charter of Charles I. and in the rules and regulations 
ordained by that charter. This being so, it will bei at once 
seen that though it might be found reasonable and ex- 
pedient to remove disabilities that existed in relation to 
Roman Catholics in advancement in learning and taking of 
degrees, it might at the same time be most inexpedient, 
and contrary to some, at least, of the principles and 
purposes for which the college was incorporated, to permit 
persons of that religion to be supported out of the endow- 
ment. Then we have the letters patent of 1794, which 
ordains, and for the express purposes of promoting the 
education of the Roman CathoUcs, — "ut iidem bonis 
artibus et hteris instituantur," — that these persons shall be 
admitted to enter and take degrees — " in dictum Collegium 
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admitti atque gradus in diclA academic obtinere." (a) But 
it is insisted on the other side that this word admitti is 
applicable, and has been applied in these statutes as well to 
mzarship and scholarship, as entrance or admission to 
studentship. With the exception of the three passages 
cited by the appellant's counsel, the words '^admitti in col- 
legium' is no-where found, and is never used in reference to 
scholars. The case of the sizars is quite different from that 
of scholars, and affords no argument in favour of the 
latter. The sizars had an emolument, but that was not for 
the purpose of an endowment ; but it was found necessary 
to have persons to serve the fellows and to wait at table, 
and for that purpose the College was empowered to admit 
a certain number of poor students, and their education was 
considered a fair remuneration for their services. (6) The 
scholarship cannot be said to be a reward for learning and 
proficiency in the College, as it might be obtained on the 
next election after the student had entered. The sizar 
might be admitted to enter College in that character, even 
without any election. The most that can be said in favour 
of the admission of Roman Catholics is, that the foimder 
has used words which are equivocal, but yet sufficiently 
large to admit them to scholarships. Even, admitting this to 
be so, we are then necessarily obliged to look to the spirit and 
intention of the foimder, which were to establish and sup- 
port a corporate body for the support and maintenance of 
the Protestant rehgion and principles, and these objects 
would beinanifestiy contravened by the admission of Ro- 
man Catholics to scholarships, as well as by the exclusion 
of Protestants from that office necessarily consequent on 
the admission of the former, the number being limited. 

There is a wide difference between the admission of a 
Roman Catholic to college, and his eUgibiUty to one of the 

(a) Ap. p. xiii. (6) Ap. p. x. "Etcum," &c. 
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seventy scholarships founded for Protestants by King 
Charles J. The college can educate an unlimited number 
of students, but there are only seyenty scholarships. 
Every Roman Cathohc who is admitted to a scholarship 
must exclude one of those Protestants, for whom it is con- 
fessed the endowment was originally intended. To do so 
may be wise and just, or the contrary ; with its policy I 
have no concern. But if such had been the intention of 
the framer of the letter of 1794, he would undoubtedly 
have so expressed it, instead of merely using words which 
had hitherto been appropriated to the admission of ordinary 
students. According to the general rule of interpretation, 
the more worthy matters cannot be understood where the 
less worthy only are expressed. You cannot imply that 
they are permitted to be parts (nobiliora membra) of the 
college, when it is only expressed that they should be per- 
mitted to enter into college. 

Mr. Stephen W. Flanagan for the Appellant ; — 
The only question now to be considered, as narrowed by 
the admissions on the other side, is, how far the letters 
patent of 34 Geo. III. (1794) excluded or entitled Roman 
CathoUcs to be admitted as scholars of this College. I 
propose to contend — ^first, that upon the strict words and 
language of these letters patent, Roman Cathohcs are 
entitled to be admitted to scholarships. The letters in the 
preamble recite the thirteenth section of the Act of the 
previous year, 33 Geo. III. c. 21, " ut fas sit iis qui reli- 
gionem Pontificiam sive Romano-Catholicam profitentur in 
numerum studiosorum in dicto CoUegio admitti."(<2t) Now 
the word " studies! " here used is, as can be abundantly 
shown by reference to various passages in the College 
statutes, a nomen generale — a word of a most extensive 

(a) Ap. p. xiii. 
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signification, including all students, scholars, fellow-com- 
moners, pensioners, and sizars; and there is nothing to 
be found in these letters patent of 1794 to show that the 
Crown had any intention, when using this word, to cut 
down or restrict the general signification of it. It is not 
a little strange, and is cerCainly worthy of observation, 
that this term studiosi is the only word, of those used 
to denominate persons receiving instruction in College, 
throughout the whole code of statutes of which these 
letters patent of 1794 form a part, which is always used 
in the same certain signification, while we find the terms 
stvdentes, scholares, &c., are used, sometimes to express 
students generally, sometimes to express a particular class ; 
but 8tudio8U8 is always applied in the same uniform and 
extensive signification. Thus, in the commencement almost 
of the first College charter, we find it unequivocally so 
applied, " ac pro benevolenti^ quS. studia, studiososque pro- 
8equimur."(«) Again, in the same charter, " ut studiosi in 
hoc CoUegio, &c., Ubertatem et facultatem habeant gradus 
tum Baccalaureatiis, Magisterii, et Doctorati^s, juxta tempus 
idoneum in omnibus artibus et facultatibus obtinendi ;"(&) — 
here the term is evidently meant to include every class and 
description of persons devoted to learning within the College; 
and, when taken in connexion with the proviso immediately 
following restricting the holding of fellowships, would seem 
to have included even fellows themselves. So the letters 
patent of Charles I. recite and confirm these two passages 
in the statute of EUzabeth as having the same signification, 
while they there abrogate the seven years' limitation as to 
fellowships.(c) It will be objected, no doubt, that I am 
thus pushing the argument too far — that it would prove 
too much — ^namely, that Roman Cathohcs are admissible to 
fellowships. To this I answer, that the statute law of the 

(a) Ap. p. i. (6) Ap. p. ii. (c) Ap. p. iii. ** Cum." &c. 
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land excludes them from becoming fellows, as also the 
statutes of the College, which require that thej shall 
oppose all Roman Catholic doctrines.(a) Admitting that 
the general sense of the term studiosi is cut down, it is 
only so bj excluding this one particular class — the fellows 
from it. It is material, then, lo see what was the intention 
of the Crown in these letters patent of 1794. It is plain, 
that bj the words '' admitti in dictum Collegium," the 
Crown intended that Roman Catholics should be admitted 
into all the priyileges of studentship ; and if scholars are, as 
I have contended, included in students generally, studiorif 
they are entitled to be admitted to scholarships. It was 
insisted, on the other side, that admitti could not be held 
to apply to the obtaining of scholarships, and a passage 
was cited by Mr. Moore in the commencement of the tenth 
chapter(6) as preying that the word is to be applied to 
fellow-commoners, pensioners, and sizars, in contradistino*- 
tion to those who were, as scholars were, members of the 
corporate body ; but that passage, instead of affording such 
an inference, in reality shows, that admittere appUes to and 
includes some, at least, of the members of the body corpo- 
rate, for the sentence is, — "Colleges are in the habit of 
(idndtting, besides members, some whom they call fellow- 
commoners/' &c. 

But, independently of this argument on the literal 
meaning of the words of the statutes, I would put this case 
upon broader grounds than verbid criticism. Admitting, 
then, for the sake of the argument, that the words " in 
dictum Collegium admitti," applied expressly to the case of 
students only, was there anything to exclude them upon: the 
true construction and operation of these words, after their 
being so admitted students, becoming scholars also ; and did 
it not imply that they should be entitled to that privilege 

(«) Ap^ p. «. (6) Ap. ix. «• Ea est.'* &c. 
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also ? Now, it is necessary first to see what was the reason 
that Roman Catholics could not, before the letters patent 
of 1794, become scholars. It was plainly because they 
could not enter the College and become students in it. 
That obstacle was removed by the letters patent, and no 
obstacle then existing, they were necessarily, and as a 
matter of course, capable of obtaining that which was inci- 
dental to all students theretoforo— namely scholarships, if 
properly qualified. Certain duties and religious obseryances 
had been imposed upon all the students within the College, 
but they were the same for all classes of students, whether 
fellow-commoners, pensioners, or sizars, whether they were 
or were not scholars ; and it was by reason of those duties 
and obseryances being obUgatory on them as students, qua 
studiosiy that Roman Catholics could not enter and be 
students in the College. Now, were these duties and ob- 
seryances imposed upon any particular class or description 
of student, one could understand the argument, that 
the abrogation of these duties and obseryances as to that 
class, would not haye any application or reference to any 
other ; but when the duty is general, and the same for all, 
without exception, the abrogation of, and the exclusion 
created by> that duty must be equally extensiye in its 
application. There is nothing in the statutes to show that 
a scholar, in particular, should be a Protestant, more than 
that eyery other student should be such ; but it was only ne- 
cessary for thestudent when he was fit, '^ Idoneus ad Logicam 
discendam,"(a) to present himself at the examination. 

It is said that these letters of 1794, do not apply to the 
case of scholars, because scholars are not admitted into the 
College, but this is not so, for it is directed that they are 
after the election to be admitted {admitixmtur) amongst the 
scholars. 

(a) Ap. p. vii. 
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Besides these letters on the face of them show that it 
was the intention of the Crown, '' ut iidem bonis artibns et 
Uteris instituantur atque grados obtinere/'(a) and, taking 
this in connection with the nature and object of the institor 
tion of scholarships, and with the duties to be performed by 
them, it affords a strong argument for saying that the 
object of the institution of scholarships was to enable 
the students who were less able to afford to pay for instmc- 
tion, to attain the end and object of all the students in the 
college, an education which would enable them " gradns 
obtinere." If the scholarship, then, be confined to Pro- 
testants, it will be Umiting, and in part frustrating the 
object and intent of the letters patent of 1794, and the 
result practically will be, that while the letters patent 
profess to afford to all students, (studiosi,) equal facilities in 
obtaining degrees, Roman Catholics will not in that 
respect have equal advantages with Protestants, for the 
obtaining of degrees will, to a certain extent, be denied 
to poor Roman CathoUcs, though opened to snoh as had 
sufficient means to pay for them. 

Next, as to obstacles which, it is said, the oath of the 
scholar present to Roman Catholics : it is somewhat remark- 
able that while both Mr. Moore and Mr. Longfield relied 
on certain passages of the oath as working this exdusioD, 
each rehed on passages which the other did not cite, from 
the conviction, it may be fairly inferred, on the minds of 
each, that the citation of the other was not of any force ; 
and I hope to show that the positions of neither of them are 
tenable. Mr. Moore relied on the passage in the oath, 
'^ Jure etiam quod statuta coUegii libenter obtemperabo,"(6) 
as demonstrating, that by force of this oath, the candidate 
at his election must swear to observe duties, and obey 
regulations in the statutes, which, being unrepealed, Ro- 

(a) Ap. p. xiii. (6) Ap. vii. 
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man Catholics cannot conform to, and must, therefore, be 
excluded from the scholarships. This is an assumption of 
the very point in dispute, namely, whether these statutes 
are, as affecting Roman Catholics, repealed or not. Before 
any argument can be adduced from the terms of the oath, 
it must first be ascertained what statutes are to be observed, 
and what are not, by being repealed. And, I assert, that 
whaterer statutes or ordinances were inconsistent with the 
admission of Roman Catholics, as students of every deecrip^ 
tion and doss into the college, are necessarily repealed by 
the letters patent of 1794. It is urged, too, that the oath 
would be repealed in these respects by implication ; to this 
I answer, that whether it be repealed expressly or by im- 
plication, the repeal is operatire, and equally serves my 
purpose. Besides the same argument would apply to the 
oaths of the Provost and Fellows. They both swear (a) to 
observe the statutes in all respects. Certain statutes 
require them to see that the prescribed religious duties are 
observed and performed by all the students. Now it is 
manifest that certain of those duties and observances are 
not enforced in the case of Roman Catholics, and therefore 
the oaths must be, in these respects, considered as repealed. 
Upon admission into college, the student, whatever be his 
religious persuasion, on his matriculation, signs a paper 
stating that he will observe all the statutes of the college. 
Now the declaration or promise is as binding on the con- 
science as an oath, which is only a more solemn declaration ; 
but the Roman Catholic student has never been supposed 
to undertake at matriculation to observe statutes which, if 
unrepealed, would be impossible for him, as a Roman 
Catholic, to observe. So the scholar's oath must be con- 
strued like the student's declaration, a promise on his part 
that he will obey the statutes, so far as they are not incon- 

(a) Ap. pp. vi. vii. 
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sistent with his religious tenets. If the one can be thus 
qualified in the sense in which it is taken, so can the 
other. 

Mr. Longfield has insisted that the words in the scholar's 
oath, '^ regiam auctoritatem secundum Deum summam esse/' 
creates a rehgious test, which necessarily excludes Roman 
CathoUcs, and that this is simply a condensed form of the 
oath of supremacy. Now, so far is this from being the 
case, that, upon a comparison of the two oaths, it will be 
found that every thing contained in the oath of supremacy, 
to which a Roman Catholic could not conscientiously sub- 
scribe, has been, and, no doubt designedly, omitted from 
the oath of the scholar. The former contains a declara- 
tion, " that the Queen's authority is supreme in all spiritual 
and ecclesiastical things and causes," and that " no foreign 
prelate or potentajte has any authority, ecclesiastical or 
spiritual, within this realm." This is omitted in the 
scholar's oath, and for it is substituted the clause '* regium 
auctoritatem secundum Deum summam esse." (a) Now the 
true meaning of the "regia auctoritas" will be at once 
seen by a reference to the same words in the oath to 
be taken by the Follows. In that oath there is first an 
express renunciation and denial of all Roman Catholic 
doctrines, and then follows, ** quod ad regiam auctoritatem 
attinet, eam secimdum Deum summam in regnis Anghse, 
Scotiae, and HibemisB esse agnosco." (6) This demonstrates 
that the regia auctoritas is not the spiritual authority of 
the Pope, which doctrine was evidently contained within 
the preceding clause of the oath, but something altogether 
different from it, namely, the sovereign's temporal authority, 
which was superadded to the former. 

Now let us see what is the opinion of theologians as to the 
meaning of the " regia auctoritas :" and first as to theologians 

(a) Ap. p. vii. ' (6) Ap. p. vii. 
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of the Established Church of England and Ireland. The 
37th article of the Church is thus stated " The Queen's 
" Majesty hath the chief power in this realm of England, 
" and other her dominions imto whom the chief govern- 
" ment of all estates of this realm, whether they be eccle- 
" siastical or civil, in all causes doth appertain, and is not, 
" nor ought to be, subject to any foreign jurisdiction." 

" Where we attribute to the Queen's Majesty the chief 
" gorernment, by which titles we imderstand the minds of 
" some slanderous folks to be offended ; we give not to our 
** Princes the ministering either of God's word, or of the sacra- 
" ments, the which thing the injunctions also lately set forth 
" by Elizabeth our Queen do most plainly testify ; but that 
" only prerogative, which we see to have been given always 
" to all godly Princes in holy Scriptures by God him- 
" self; that is, that they should rule all states and degrees 
" committed to their charge by God, whether they be eccle- 
" siastical or temporal, and restrain with the civil sword 
" the stubborn and evil-doers." 

On this article. Bishop Burnet thus observes, (a) 
" Upon the whole matter, the power of the King, in eccle- 
'' siastical matters, among us, is expressed in this article 
" under those reserves, and with that moderation, that no 
" just scruple can lie against it ; and it is that which all the 
" Kings, even of the Roman communion, do assume, and in 
" some places with a much more unlimited authority. The 
" method of managing it may differ a little ; yet the power 
" is the same, and is built upon the same foimdation." 

Next, with regard to Roman CathoUc theologians : the 
same view was taken of the subject by the French clergy in 
the well known declaration called the ** Gallican Liberties," 
published by them in the year 1682, at the time when the 
Pope claimed the power of deposing sovereigns. The 2nd 

(a) Burnet's Exposition. Edition by Pag^e. London, 1637. p. 507. 
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articles declares " That Saint Peter and his successors, 
vicars of Jesus Christ, hare received power from God, only 
in spiritual matters, and which concern salvation, but by 
no means in matters temporal and civil, Jesus Christ 
himself teaching us that his kingdom is not of this world, 
and in another place, that we should " render unto CsBsar the 
things which are CaBsar's, and unto God, the things that are 
God's," So that this precept of Saint Paul can in no wise 
be altered or disturbed, to wit, " Let every person be sub- 
ject to the higher powers, for there is no power that comes 
not from God, and it is he that ordams those that are 
upon earth ; he, then, that setteth himself against the 
powers, resisteth the ordinance of God." We declare, there- 
fore, that Kings and Sovereigns are not subjected to any 
power of the Church by the ordinance of God, in things 
temporal ; that they can neither be deposed directly or in- 
directly by the authority of the Kings of the Church, that 
their subjects cannot be absolved from the submission and 
obedience which they owe them ; nor absolved from the 
oath of allegiance, and that this doctrine, necessary for the 
public tranquillity, and not less advantageous, to the Church 
than to the State, should be inviolably followed, as being 
conformable to the word of God, to the tradition of the 
Holy Fathers, and to the examples of the Samts."(^) 

(a) The following is the original passage (translated by Mr. Flanagan 
in his argument) from the *' Declaration du Glerg^ de France sur la puis- 
sance ecclesiastique, 19 Mars, 1(>82." 

*' Que Saint Pierre et ses successeurs, Yicaires de J^sus Christ, et que 
toute I'Eglise m^me, n'out re9U de puissance de Dieu que sur les choses 
Spirituelles, et qui concement le salut, et non point sur les choses tern- 
porelles et civiles; J6sus Christ nous apprenant lui meme, que son 
royaume rCest pas de cet monde ; et, * en un autre endroit, qtCil faut rendre 
a Cisar ce qui est d Cesar, et d Dieu ce qui est d Dieu : et qu'ainsi ce 
precepte de I'Apotre Saint Paul ne pent en rien etre alt^r^ on ^branle : 
Que toute personne soit soumise aux puissances sup^ieures ; oar il n*y 
a point de puissance qui ne vienne de Dieu, et c'est lui qui ordonne 
ceiles qui sont sur la terre : celui done qui s oppose aux puissances 
resiste cL Vordre de Dieu. Nous d^clarons, en consequence, que les rois 
et les souverains ne sont soumis k aucune puissance ecclesiastique par 
Tordre de Dieu dans les choses temporelles ; qu'ils ne peuvent etre d^pos^ ni 



V, TRINITY COLLEGE, DUBLIN. 53 

The very same principle is asserted in " De la Hogue's 
Tractatus de Ecclesi»," which, as one of the text books at 
Maynooth, may be fairly cited to shew what are the opinions 
entertained by Roman Catholics of the present day on this 
subject — "ChristusPetro et ejus successoribus aut Ecclesia3 
" nullam concessit potestatem directam vel indirectam in 
" Regum Temporalia. Proindeque isti nunquam auctoritate 
** clavium etiam indirecte deponi possunt, aut eorum sub- 
" diti a fide et obedientii illis debitsL eximi ac dispensari." (a) 
From this it appears, therefore, that the " regia auctoritas'' 
is similarly defined by Protestant and Roman Catholic 
theologians, and does not involve anything contrary to 
that supremacy which Roman Catholics attribute to the 
Pope, in certain spiritual matters. Consequently the 
scholar's oath does not contain anything which a Roman 
Catholic could not conscientiously swear to. 

The doctrine of the power of the Pope to depose 
Sovereigns, which this oath was intended to guard against, 
was ultramontane, but never received or admitted by the 
Roman Catholics of these countries. 

■As to the remedy to be administered by the Court in 
this particular case, three courses are open to it. Either 
1st, to declare that Mr. Calcott, the last elected candidate, 
and whose qualifications were considered to be the lowest 
of those elected, had not been duly elected, and that Mr. 
Heron should be declared elected in his stead ; or 2ndly, 
to send back the matter to the electors with the decision of 
the Court, that Roman Catholics are not disquaUfied, and 
to direct that they should then proceed to a new election, 
when Mr. Heron should be elected as a matter of course ; 

direGtement, ni mdirectement par Tautorite des clefs de I'Eglise ; que leurs 
8i:gets ne peuvent etre dispense de la soumission et de Tobeissauce qu'ils leur 
doivent, ni absous du serment de fid^lit^, et que cette doctrine necessaire pour 
la tranquillity publique, et non moins avantageuse a I'Eglise qu' a TEtat, doit 
etre inviolablement suivie, comme conforme k la parole de Dieu, a la tradi- 
tion des Saints Peres et aux examples des Saints." 

(a) P. 246, 2nd Edition, Fitzpatrick, Dublin. 
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or 3rdly, the Court could, by virtue of the inquisitorial 
powers vested in the Visitors, call on the electors to disclose 
the grounds upon which they made their election amongst 
the candidates, and these being ascertained the Court can 
decide who should have been declared duly elected and who 
not. 

Mr. Butt, Q.C. for the College. 

Before I proceed to discuss the general question, whether 
under the present constitution of this College Roman 
Catholics are eligible to scholarships on its foundation, I 
shall call the attention of the Court to what I believe to be 
of very great importance in the argument of the case, 
namely, the nature and extent of the jurisdiction which 
your Graces exercise as Visitors. 

I agree that it is' impossible to conceive a tribunal armed 
with more ample powers, and while so admitting its powers, 
I think it desirable to advert to the principles upon which 
they are to be exercised. Of municipal corporations — cor- 
porations exercising functions that concern the public inte- 
rests, as the law understands that term, the power of visita- 
tion is vested in the Court of Queen's Bench, or rather in 
the Sovereign, to be exercised through that Court. Trinity 
College is not a municipal corporation, but is, in the eye of 
the law, a corporation entrusted by its constitution with the 
disposition of funds appropriated to charitable uses, an 
eleemosynary corporation subsisting by the bounty of its 
founder and administering his charity. To such corpora- 
tions the ordinary powers of the Court of Queen's Bench 
do not apply. Another, and what has been termed a 
domestic, tribunal, that of Visitors, controls them. If special 
Visitors are named by the founder they constitute the Court: 
if there be none such, in cases of private foundation the 
heir of the founder is the Visitor. If the funds are the gift, 
wholly or in part, of the Crown, the right of visitation 
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belongs to the Lord Chancellor, not as Judge of the Court 
of Chancery, but as representing the Crown. Thm Court 
therefore, by the delegation of the Crown, is exercising 
exactly the same jurisdiction which, in many cases in Eng- 
land, the Lord Chancellor has exercised as Visitor of the 
EngUsh college^, and these cases are guides and precedents 
for the present proceeding. There is, howover, another 
jurisdiction which attaches upon all ordinary cases of 
charity ; the ordinary jurisdiction of the Court of Chancery 
by which that Court, upon information by the Attorney- 
General, controls and corrects any misapplication of the 
funds, but this jurisdiction is excluded where the adminis- 
tration of the funds is, as here, part of the constitution of 
the charitable corporation. 

This Court, therefore, is now exercising the powers which 
the Court of Queen's Bench would exercise in examining 
the validity of an election in a municipal corporation, as 
well as those of the Court of Chancery, in inquiring into 
the administration of a charitable trust. But the visitorial 
powers here are far more ample than belongs to either of 
the others, you are bound, as Lord Eldon has decided, by 
no technical rules or forms, but are armed with inquisitorial 
powers, and invested with judicial functions of a very large 
kind, as described in the letters patent of Charles L,(a) but 
powers which, though they do not restrict, yet do not enlarge, 
the jurisdictian which would belong to youj as visitors, by 
the common law. 

The question at issue is this. The appellant complains 
that the Provost and Senior Fellows of the College have 
adopted an arbitrary rule of exclusion not warranted by the 
statutes of the College, while they submit that, in acting 
on that rule, they are faithfully fulfilling the trusts reposed 
in them by those statutes. The question is one to be 

(a) Ap. pp. X. xi. 
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decided, not on special pleading or over nice distinctions, but 
upon this broad ground, whether the electors of the College 
would not have violated the intentions of the founders of 
the charity, and the trusts reposed in them, by admitting 
Roman Catholics to scholarships. 

To the power of the Visitors to entertam this question 
we submit ; and if you decide that the practice hitherto 
adopted is wrong, you can direct a diflFerent rule for the 
future, but we, at the same time, and not inconsistently, 
protest against the power of the Court to comply with the 
prayer of the memorial, which seeks to disturb the election 
already made ; and if you are satisfied that the principle of 
exclusion was a mistaken one, the election once honestly 
made must be conclusive. 

The question, then, is narrowed to this. Have the 
Board, in acting on the principles by which they have 
excluded Roman CathoUcs from scholarships, faithfully ful- 
filled the trusts confided to them by the statutes of the 
College ? 

The observations which I shall submit to the Court on 
this question may be reduced to two propositions. 

1st. That the election of scholars on the foundation of 
this College is a trust confided to the Provost and Senior 
Fellows. 

2nd. That if it be such a trust, the Provost and Senior 
Fellows would have grossly violated that trust had they 
filled up vacancies in those places by persons professing the 
Roman Catholic religion. 

That the duty of electing to vacant scholarships is a trust 
confided to the board appears is plain. That it is a chari- 
table trust is written upon the very first page of the statutes 
of Elizabeth.(a) 

The petition there recited embraced two objects, one the 

(«) Ap. p. i. 
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establishment of a college for the education of youth — the 
other the providing funds for supporting certain members 
on the foundation. The terms in which her Majesty assents 
to each portion of this prayer are remarkable — she answers 
the first part by founding this college, " pro ek cur& quam 
de juventate regni nostri HibernicsB pie et liberaliter insti- 
tuend4 habemus," this a trust for the purposes of general 
education of the powers and privileges with which this 
College is invested. Of her bounty, " pro benevolentid," 
to be applied in maintaining places on the foundation, she 
thus clearly expresses the trust, *' ut eo melius ab bonas 
artes percipiendas colendamque virtutem et relioionem 
adjuventur." The object of these places on the founda- 
tion and the support and maintenance which they provide is 
declared to be to enable young men to acquire learning and 
cultivate religion. This trust has never been abrogated 
it is still subsisting unaltered, and expressly recognised at 
this day in the solemn obligation under which the board 
elect these scholars. 

A plain trust would be created by these words alone, 
of which none but Protestants could be objects. 
Every Court has judicial knowledge of the sense 
in which the words, " ad colendam religionem," must have 
been used by Queen Elizabeth ; and these are cases in 
which words far less strong have been held to create a trust 
for the religion of the founder. Two remarkable cases of 
this nature have lately been decided, one in this country 
the other in England. 

In the EngEsh case, that of Lady Hewley'a Charities,{a) 
the objects of the deed of foundation were declared to be 
to assist poor and godly preachers of Christ's Holy Gospel, 
and to assist poor widows of such preachers, and poor and 
godly persons in distress. 

(a) 7 Simon's Reports, p. 310. 
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Lady Hewley, the donor of the funds, was a Preshy- 
terian, and a believer in the Trinity. In process of time 
the funds fell into the hands of those who held Unitarian 
doctrines. An information was filed charging this as a 
misapplication of the trust funds, and though the deed of 
foundation prescribed no religious test, and contained no 
reference to religious opinions more precise tiian these 
stated, the Court of Chancery excluded from this trust all 
those who did not hold the religious belief of Lady Hewley, 
although this construction excluded even clergymen of the 
EertabUshed Church. This decree was. affirmed in tixe 
House of Lords. 

This case was heard before Lord Lyndhurst assisted by 
two eminent judges, and he thus states in his judgment the 
general principles that must govern every case of the 
kind. 

" I agree entirely in the principles stated by the learned 
" judges, upon which this case must be decided. In every 
" case of charity, whether the object of the charity be 
" directed to religious purposes, or to purposes purely civil, 
" it is the duty of the Court to give effect to the intention 
" of the founder, provided this can be done without infring- 
" ing any known rule of law. It is a principle that is uni- 
" fonnly acted on in courts of equity. If, as they haye 
*' stated, the terms of the deed of foundation be clear and 
" precise in its language, and clear and precise in the 
" application, the course of the Court is free from difficulty. 
" If, on the other hand, the terms which are made use of 
" are obscure, doubtful, or equivocal, either in them- 
" selves or in the apphcation of them, it then becomes the 
" duty of the Court to ascertain by evidence, as well as it 
" is able, what was the intent of the founder of the charity, 
** in what sense the particular expressions were used. 
" It is a question of evidence, and that evidence will vary 
" with the circumstances of each particular case ; it is a 
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" question of fact to be determined, and the moment the 
" fact is known and ascertained, then the application of the 
" principle is clear and easy. 

'' It can scarcely be necessary to cite authorities in sup- 
" port of these principles ; they are founded in common 
" sense and common justice. I look upon it that these 
" principles are clear and established — that they admit of 
" no doubt whatever." (a) 

So in the case of the Attorney-General v. Drummond, (6) 
(decided in this country by the present Lord Chancellor.) 
In the year 1710, a number of Trinitarians and Presby- 
terians, in this city, subscribed a fund in the trust-deed of 
Tfhich there appears to have been a studied vagueness in 
the expression of the objects. They were declared to be 
the support of reUgion in and about Dubhn, and generally 
for the support of the Protestant dissenting ministry. No 
w^ords were inserted importing any religious test In 
process of time this fund came to be appUed in part to 
ministers and congregations holding Unitarian opinions; 
but, on an information filed, the Lord Chancellor decided 
that this was a misapphcation of the trust, and he removed 
all those trustees who held the opinions of Unitarianism, 
and confirmed the application of the funds to Trinitarian 
purposes. 

These cases arose upon the construction of private deeds ; 
that of the Bedford charities, upon letters patent from the 
crown. A special act of parliament had passed, giving the 
Lord Chancellor the power of controuUng this charity, and 
under this act the question was raised before him, whether 
Jews were entitled to its benefits. The charter of Ed- 
ward VI. founded and endowed a school for the instruction 
of youth in grammar and good morals, — it provided no 
religious test, and imposed no reUgious obUgation. To 

(a) 7th Simon's Bep. p. 310. (6) 1 Drury and Warren's Bep. 3d3. 
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this a private doner had added a fund, for portioning poor 
maidens of the town. Jews and Jewesses had been, for a 
long time, admitted to the benefit of these charities. The 
trustees, however, having their attention called to the sub- 
ject, felt it to be their duty to exclude them ; upon this a 
petition was presented to obtain the Chancellor's opinion, 
who decided that, having regard to the intentions of the 
royal founder, persons professing the Jewish religion were 
not proper objects of the trust. 

Upon these authorities I contend, that it is clear to 
demonstration, that the heads of this College would have 
violated the trust reposed in them by this statute, had they 
elected Roman Catholics upon this foundation. 

If the matter rested upon the charter of Queen Eliza- 
beth, the cases I have cited establish that the words of that 
charter create a trust, which must be confined in its object 
to those professing the reUgion of the founder. To this 
charter succeeded that of Charles I., and the statutes, then 
for the first time, imposed by royal authority upon the 
College. These statutes eflPectually excluded Roman 
Catholics, not merely from scholarship, but from the Col- 
lege. The duty of the Provost was to prevent any Popish 
opinions being held within its walls; (a) all scholars and 
students were obliged to attend Divine worship in the 
chapel, (6) to receive the holy communion, (c) and to receive 
reUgious education in the formularies and doctrines of the 
Church of England, (d) 

It is admitted, that previous to the year 1794, Roman 
Catholics were excluded from scholarships ; but, it is 
insisted, that they were so excluded merely by the dis- 
cipline of the College ; to this I cannot assent. That pro- 
position is plausible; but in any sense in which it can 
help the argument on the other side, it is untrue ; it is, 

(a) Ap. p. ix. " Porro," &c. (6) Ap. p. vii. " Post preces." &c. 
(c) Ap. p. ix. "Horum," &c. (rf) Ap. p. ix. " Volumus," &c. 
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I cannot help saying, inconsistent with another part of Mr, 
Pigot's argument, in which he appears to contend, that the 
violation of discipline might be a ground for removal, but 
was none for exclusion. The truth is, that discipline, 
properly speaking, caomot exclude ; it would be no answer 
to a person having an inchoate right to an office, to say to 
him, " by being elected to this office you will be subjected 
to a discipline, to which I do not expect you to conform." 
In another sense, indeed discipline may be a reason for 
exclusion, because it is evidence of the intention of the 
founder ; but this is only admissible when we regard the 
selection of scholars as a discretionary trust, — then, and 
then only, is it that the elector can bring the discipline in 
aid of his judgment, as to the intentions of the founders. 
And Roman Catholics, before 1794, were not excluded 
from scholarship by the discipline of the College ; but they 
were ineligible then, as they are still, because they are not 
within the original trust, — because, even, if by negligence 
or design, the discipline that would have removed them had 
fidlen into disuse, still no elector could have voted for them, 
without a violation of his solemn trust, and a disregard of 
the oath by which, before each election, he bound himself 
to elect the man who, in his conscience, he believed that 
the statutes pointed out. 

Can it be said that it was merely discipline that excluded 
them, when we remember the scholar's oath. By that 
oath (a) each scholar bound himself to obey the statutes, — 
these statutes which commanded him to attend divine 
wot^hip in the College chapel, and to receive the holy 
sacrament, according to the rites of the Church of Eng- 
land, which prohibited the toleration of the Roman 
Catholic religion within the College walls. This oath no 
conscientious Roman Cotholic could take. They were 

(a) Ap. p. vii. 
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excluded from scholarship, because every elector voting 
for a Roman Catholic would have grossly violated his 
trust, — they were excluded by this oath which the scholar 
should take. 

As regards the oath, the question is, what was the 
intention of the statutes in imposing that oath ; if the 
intention was to exclude Roman Catholics, their claim is 
at an end, — this trust must be governed by the inten- 
tions of the framers of the statutes. And it does appear 
to me, that, on comparing the oath of the fellow and the 
scholar, the argument of Mr. Longfield is conclusive. The 
words in the fellow's and the scholar's oath, relating 
to the royal supremacy, are the same ; (a) but the statutes 
declare, that in the fellow's oath these very words are 
meant as a safeguard against the admission of adherents of 
the Papal power; the fellow was required to do two 
things to disclaim the doctrines of the Church of Rome, 
and also the jurisdiction of the Pope. In the words " pro- 
facilitate meS, omnibus," &c. the fellow complies with the first 
requisition of the statutes, and disclaims what we consider 
the religious errors of the Church of Rome ; but he is, as 
a test against the Roman Catholic religion, required by the 
statute to do something more — to disclaim what we believe 
to be the usurped authority of the Bishop of Rome, and 
this he does in the words relating to the supremacy of the 
King; but these very same words are repeated in the 
scholar's oath, demonstrating that there, as in the fellow's 
oath, they are intended as an abjuration of that supremacy 
which Roman Catholics concede, and Protestants deny to 
the Roman Pontiff. 

It matters not whether the oath be so worded, so as to 
effectuate the intention of the framer, if that intention was 
to exclude those who held the Roman Catholic doctrine. 

(a) Ap. p. vii. 
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But it is explicit. At this time two rival powers claimed 
supremacy. The Pope claimed an authority, to which, in some 
sense, the royal authority was to be subject. *' The King's 
Majesty," in the words of the articles of the Church, claimed 
" to have the chief power in this realm of England, and other 
" his dominions, unto whom the chief government of all 
** estates of this realm, whether they be ecclesiastical or civil, 
*' in all cases doth appertain, and is not, nor ought to be, 
" subject to any foreign jurisdiction." These being the rival 
claims, this oath appears explicitly framed as an unqualified 
assertion of the one, and an unqualified abjuration of the 
other. 

It is impossible to draw any help to the case of the other 
side from the omission in the revised statutes, of the re- 
nunciation of the religious tenets of the Romish religion, 
which is contained in the scholar's oath of Bedell's Statutes. 
It is admitted that these revised statutes effectually ex- 
cluded Roman Catholics from the College by the most 
strict regulations. It manifestly, then, was not to admit 
them to scholarship that the oath was so changed. Car- 
ried to this length, the argument is absurd ; stopping short 
of this, it is totally useless to their case. 

The true reason of the change is to be found in the 
nature of the oath itself, which still continues, almost in 
the same words, to be taken by fellows ; it is, in effect, a 
controversial obligation. It binds the person who takes it 
to active hostility to the doctrines of the Church of Rome, 
an obligation very unsuited to the position of a young man 
passing through College, and very wisely expunged from 
the revised statutes : while the abjuration of submission to 
foreign jurisdiction, either spiritual or temporal, was, as a 
security to the civil powers of an undivided allegiance, 
retained. The omission of the religious portions of the 
test was in perfect accordance with the general policy of 
the College. It differs from one of the EngUsh Univer- 
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fiities in requiring at entrance no religious test. This was 
a wise, at all events, a liberal provision. Initiating the 
young students as members of its family, it acted towards 
them as a parent would towards his children. Without 
framing tests of religious belief, it assumed, in all its 
regulations, their conformity to the national faith. It care- 
fully provided for their full instruction in the doctrines and 
formularies of the Church, for their attendance at divine 
worship, for their receiving the holy communion ; but it 
did all this without entangling them in the difficulties of a 
rehgious test. The founders of this College did not wish 
the religious education of its pupils to be a controversial 
one. They wished error never to be brought in contact 
with their minds — ^teaching them their religion as some- 
thing to be enjoyed, and not to be fought for ; imposing, 
however, upon those placed in authority over them, the 
obligation of an oath, actively to resist, and carefully to 
drive away from the College, what we consider the errors 
of the Church of Rome. 

It is of importance to call attention to the mode of the 
election of scholars ; nothing can be more solemn. Imme- 
diately before the election, the statutes that referred to the 
subject were read to the electors, — " Praepositus et socii 
*' seniores ad monitum Praapositi convenient in sacello, et 
" prelectis statutis de eorum qualitate et dectiime una cum 
'' hoc capite (de electionum form^, et tempore electionum) 
" nomina candidatorum publice a primario Lectore recita- 
"buntur. Quo peracto quisque elector hoc juramentum 
" dabit." Each elector then bound himself, by a most 
solemn oath, to elect the man whom, in his conscience, he 
believed the statutes just read pointed out. (a) He was not 
bound to elect the best answerer. Nothing could more 
clearly than this oath declare, that the election was a dis- 

(a) Ap. p. X. 
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cretionary trust. That on the election each elector is 
bound to look to the intention of the founders, as it is to 
be gathered from the entire of the statutes ; and if on the 
entire of the statutes a Roman Catholic be not a man whom 
the statutes clearly point out, it is impossible to conceive an 
obligation more solemn than that by which the elector 
is bound not to elect him. If proof were wanting, this 
oath of the elector is conclusiye that this question must be 
decided upon the ground that this election is a trust. 

Before the royal letter of 1794, it is conceded that no 
elector who had taken that oath could have voted for a 
Roman Cathohc. Has that royal letter changed the 
case? 

It is to be observed, that this royal letter in no way 
refers to the election of scholars. All matters connected 
with it are unaltered. The oath of the elector is unchanged. 
The statutes which were read before 1794, and which the 
elector then swore he would consider in his election, are 
still read and no other. No change is made in a single line 
of the statutes so read ; the elector still swears that he will 
elect the man whom those particular statutes, '' statuta 
nuper lecta," plainly point out. If before 1794 this bound 
him not to elect a Roman Cathohc, it is difficult to conceive 
how that obUgation has ceased. 

Before considering the terms of the royal letter of 1794, 
it is necessary to call attention to a very important provision 
of the statutes of Charles I. The Crown reserved to itself in 
these statutes three powers — the power of adding to them, 
altering them, or in any particular instance of dispensing 
with their obligation. (a) This reservation was a part of the 
statutes themselves. The Provost, when he took an oath 
to see that the statutes should be observed, bound himself 
to respect the dispensing power as much as any other part 

(a) Ap. p. V. 
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of the statutes. This observation answers the argument by 
which it was attempted to be proved that the Provost's 
oath, although still taken in its old terms, must be held by 
the royal letter to be modified in its meaning. To the full 
extent to which the royal letter of 1794 dispenses with the 
statutes, the Provost is expressly bound, within the terms 
of his oath, tb give effect to that dispensation — as he is 
equally bound to give effect to a dispensation to a fellow 
exempting him from entering into holy orders. The oaths, 
either to observe or to enforce the statutes, is not in the 
least inconsistent with giving full effect to such a dispen- 
sation. 

Thus stood matters up to 1793. Roman Catholics were 
excluded from scholarship — not by any legislative enact- 
ment — but solely by the statutes of the College, which 
required scholars by name to receive the holy communion. 
They were excluded, by the trust which these statutes re- 
posed in the electors, to elect the persons whom the statutes 
of the College point out. From passing through College, or 
obtaining degrees, or from being heads or fellows of the 
College, they were equally excluded by the College 
statutes; — ^but, as to degrees and fellowships, there was 
a further and distinct exclusion, arising from legislative 
enactment. 

Such being the case, the Act of Parliament passed in 
1793, and the royal letter of 1794. 

It might at first appear that the framers of the Act of 
1798 fell into the mistake of supposing that there was some 
general legislative enactment excluding Roman Catholics 
from the corporation of Trinity College, as there was from 
municipal corporations. A careful examination of the 
statute shows, that it wias framed with an exact knowledge 
of, and a most perfect adaptation in its several sections to; 
the state of the law with which it dealt. 
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The seventh section(a) admitted Roman Catholics to lay 
corporations. It does much more than simply remove legis- 
lative bars to their admission. It abrogates all statutes and 
bye-laws of every particular corporation, which made the re- 
ceiving of the holy sacrament a condition of being a member 
of the body coporate. Had Trinity College not been excepted 
from this section, the e£fect would have been to abrogate the 
statute which requires all scholars to receive the holy com- 
xnnnion in the College chapel, and thus to admit Roman 
Catholics to scholarships, notwithstanding any statute of 
the College which excluded them. To prevent this effect, 
the exception of Trinity College was introduced. That 
exception does not exclude Roman CathoUcs — it leaves 
their exclusion exactly as it was before ; but it is a distinct 
recognition of the statute of the College, which made it 
necessary for all scholars to receive the holy communion on 
pain of expulsion for continued neglect ; — ^a recognition by 
the entire legislature, including the sovereign who after- 
wards issued the letter of 1794 — that such a statute did 
exist, and a declaration that the legislature did not inter- 
fere with it, while it annulled all similar statutes in other 
corporations. 

Having thus preserved, in its proper place, these disqua- 
lifications, which resulted from the statutes of the College 
itself; in the ninth section(&) the legislature enumerates the 
legislative disquaUfications which it preserves, and preserves 
those Acts of ParUament which prevented Roman CathoUcs 
from being either Provost or fellows of this College. 

It has been argued that, because Provost and fellows are 
named here, but not scholars, the intention was to admit 
Roman Catholics to scholarships. The answer is obvious— 
their exclusion from scholarship resulted not from any legis- 
lative enactment, but from the College statutes. This 

(a) Ap. p. xi. (6) Ap. p. xii. 
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exclusion the seventh section had already preserved. In 
addition, however, to this disqualification, a legislative bar 
prevented them from being Provost or fellow. This, among 
other legislative disqualifications, the ninth section preserves, 
and preserves exactly in the appropriate section of the Act 
It was not only unnecessary, but it would have been im- 
proper to have, in this section, named scholarships, from 
which there never was any exclusion by the legislature. 

The thirteenth section deals with the bar which the 
legislative enactments had placed in the way of Roman 
Catholics taking degrees — this bar it removes so as to 
enable the Crown, if it should see fit at any future time, to 
alter the statutes of the College so as to admit Roman 
Catholics to enter the College and to take degrees; to 
carry this intention as to degrees into effect without being 
stopped by the bar of these legislative enactments. 

This act is perfectly consistent, and framed with most 
exact correctness. Previous to it there was an exclusion of 
Roman Catholics from being members of tho corporation of 
the College, arising from the College statutes themselves ; 
this disqualification the act most carefully preserves — there 
was a legislative disqulification to their being fellows or 
provost; this it also most carefully preserves — the legis- 
lative bar to the taking of degrees it abrogates, leaving, 
however, the exclusion, even from degrees, that arose from 
the College statutes, in full force until the Crown should see 
fit to alter those statutes so as to admit Roman Catholics to 
enter and to take degrees. 

To carry out the intentions of this act the King's letter 
of 1794 was written. The act admittedly did nothing more 
than facilitate the admission of Roman Catholics to 4egrees. 
If the King's letter admitted Roman Catholics to enter and 
to take degrees it did all that the act intended or contem- 
plated. This argument is of importance in ascertaining 
the intention of that letter. 



t'. TRINITY COLLEGE, DUBLIN. 69 

The letter begins by reciting the passing of the act of 
parliament, and then comes the operative part.(a) 

It is remarkable that the words there used are the very 
words of the dispensing power.(fe) It is equally remarkable 
that this is the only instance in which any important change 
was ever affected by the exercise of the power of dispensation. 
In every other case it will be found that the change was made 
by reciting that it was expedient to change or to repeal the 
statutes; for instance, when the board were allowed to 
change the hours of chapel, the persons to read prayers, 
the abolition of annual visitations, the letter allowing fellows 
to marry, in every other instance in which a change was 
made it was by an express alteration or repeal. 

In this case alone the dispensing power was used. All 
the statutes of the College were left in their full Protes- 
tant integrity — they are still in full and binding form as the 
statutes of the College, every Protestant student is still 
bound to obey them. The effect of the letter of 1794 is 
simply this : — These statutes shall remain unaltered but 
we give each Roman CathoUc student a special dispensation 
from them to enable him to enter the College and take his 
degree. 

The heads of the College could not carry these dispensa- 
tions further than the letter warranted. There was an 
express statute requiring scholars by name to attend divine 
worship and receive the holy sacrament, and commanding 
the Provost to expel those who persisted in neglect. What 
is there in the King's letter to warrant the dispensing with 
this express statute. Might not all the objects of the letter 
be fully carried out, and this statute be still in force : if it 
was not inconsistent with Roman Catholics entering and 
taking degrees it must still be observed. 

The oath of the scholar binds him cheerfully to obey the 

(a) Ap. p. xiii. " Sciatis," &c. {b) Ap. p. ▼. 
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Statutes. Must not this mean the statutes in their integrity? 
The Roman Catholic at entrance receives, it is true, a dis- 
pensation that, so far as any statute of the College inter- 
ferred with his being a student, or taking degrees, it should 
not be binding on him ; but in the course of passing through 
College, to obtain another and distinct beneiSt, the very 
power that had given him this dispensation demands of 
him a new and independent obligation to obey the statutes, 
could he use the dispensation for one purpose, to enable him 
to take this oath for another ? 

The form of matriculation is not as represented on the 
other side : the declaration signed at matriculation was one 
pledging the student to obey the statutes so far as they 
related to himself. It is true that the word " studiosi" 
was one of the most extended signification, it included 
scholars no doubt, but it did not follow that because scholars 
were stvdiosi, therefore this letter admitted Roman CathoUcs 
to be scholars. Put in the form of a syllogism the fallacy 
of the argument is apparent. But the word studioai in- 
cludes, in the statute, the Provost and Senior Fellows: could 
it be argued for one moment, that if the legislative disqua- 
lification were out of the way, the meaning of the letter was 
that a Roman Catholic might be Provost ? 

On looking to the letter itself this argument utterly fails. 
The words " admitti in numerum studiosorum," on which 
the argument is based occur in the recital of the act of par- 
liament. They profess to be a translation of the words of 
the English statute — " enter College," so that we have the 
meaning of the word "admitti" ascertained, not as matter 
of inference but of demonstration. 

How then could a Roman Catholic allege that if he 
became a scholar he had any dispensation from the statute 
that obliged scholars to attend divine worship in the Col- 
lege chapel, and to receive the holy communion ?(a) 

(a) Ap. p. ix. ** Honim," &c. 
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Scholars, in this statute, were bound to these duties, not 
as students, but ** eo nomine^* as scholars. It is quite true 
that the same statute imposes the same duties on all studemts 
but this cannot alter the case. If this requisition occurred 
in a separate chapter prescribing the duties of scholars, how 
could it be argued that it was repealed ? What difference 
can it make that it is included in a statute which also pre* 
scribes the duties of other classes ? Here is a distinct statu- 
table duty imposed upon scholars, and recognised in the 
very act of parliament upon which the letter of 1794 was 
founded. 

The scholar not only swears to observe the statutes 
himself, but he adds, " ea ab aliis quantum in me est, obser- 
vanda curabo." This seems decisive upon the question. It 
is conceded that all these statutes are still in full force as 
to Protestants. Whatever dispensation the scholar may have 
as to himself, in this oath he is called on to give in his adhesion 
to the enforcing of statutes essentially anti-Roman Catholic 
in their character. Can a Roman Catholic use his influence 
with his Protestant fellow students to induce them to be 
regular attendants at chapel, and constant in their atten- 
dance at the holy communion? Suppose him to be acquainted 
with one of the fellows, all of whom are bound by the 
statutes to be active opponents of the peculiar doctrines of 
the Church of Rome ? It might occur here, as we know it 
has occurred elsewhere, that a fellow might entertain views 
favourable to some of these opinions. How is the scholar, 
if they converse upon this subject, to deal with him ? 
Bound by his oath as a scholar to use all his influence to 
make the fellow observe the statutes which bind him to resist 
these opinions with an active hostiUty. This clause of the 
oath, " ea ab aliis observanda curabo," it is impossible to 
escape from. It demands an express approval of all the 
provisions of these Protestant statutes. 

Before the election certain statutes are read over which 
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contain an express reference to this oath, the elector swears 
to choose the men whom these statutes just read point out. 
In another part of the statutes so read, by which the elector 
8wesu*s to be guided, there is an express declaration that the 
object of these places is to educate young men for the good 
of the Church, '' ad ecclesiaa emolumentum,"(a) a distinct and 
clear reference to the trust of Queen Ehzabeth's charter, 
that the object of her bounty, in founding these places, was 
to assist young men in cultivating reUgion. What church, 
and what religion ? not that church and that religion which 
every elector is bound by his fellow's oath to resist. 

This case is infinitely clearer than the cases of Lady 
Hewley's Charity y of the Attorney General v. Drummond, 
or of the Bedford Charities. Viewing it as a trust, it is im- 
possible to conceive any case more clear, distinct, and unequi- 
vocal. If the heads of the College had elected Roman Catho- 
Ucs on that foundation, they would have grossly betrayed the 
solemn trust confided to them. Their resistance to the 
claim was on grounds of solid and substantial justice, so 
clear and overwhelming, that the most eminent Roman 
CathoUc poUticians have declared before committees of the 
House of Lords, that it would be an act of spoliation to 
alter the statutes of the College so as to divert these 
places from the objects originally intended. 

It is impossible to argue from the admission of Roman 
Catholics to Sizarships. The appointment of Sizars wants 
all those incidents which invests the election of Scholars with 
the character of a trust. There was no solemn election — 
no oath to be taken either by the elector or the elected. It 
is impossible to confound cases so perfectly distinct. 

Even if Roman Catholics be admissible to scholarship, the 
Court cannot grant the prayer of Mr. Heron's memorial. It 
may be conceded that he would have been elected if he had 
not been a Roman Catholic, but this is not enough, it must 

(«) Ap. p. vi. " Sumantur," &c. 
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also be ascertained who was elected in the place he should 
hare filled, before any one can be removed to make way for 
him. 

It is, however, of great importance that the general 
question should be decided, whether the Board have faith- 
fully fulfilled the trust reposed in them. The liberal inten- 
tions of the King's letter have been faithfully and generously 
carried out — Roman CathoUcs have been permitted to 
enter, they have taken degrees, and borne the highest 
distinctions of the course, and there is not one who has been 
educated here who does not cheerfully acknowledge that in 
all his intercourse with this Protestant University he has met 
with perfect impartiality, but this is an attempt, now for the 
first time, made since the establishment of the College, to 
divert their revenues to purposes the very last to which 
the donors would have wished them to be applied, and while 
no blame is to be attached to the gentleman who put for- 
ward this claim for himself and his co-religionists, certain it 
is, that the venerable heads of the College would have 
betrayed their duty to their royal founders, whose inten- 
tions they were bound to protect — ^to the Protestant Church, 
for whose good these places were founded — if they have 
not submitted to the Court the case which they have con- 
clusively made — that while the advantages of education are 
to be freely and fully open to Roman Catholics, these 
places on the foundation are to continue inviolate and invio- 
lable, a sacred trust set apart for the purely Protestant 
purposes to which the donors have devoted them. 

Mr. O'Hagan, for the Apellant, in Reply. 
In this case we have to encounter not only the practice 
which has been established in the University for half a 
century, but also the opinions of distinguished lawyers 
upon statements of the case with the preparation of 
which we had no concern. But we are satisfied that the 
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decision should be with us, and we feel that the Court will 
be the more solicitous, because of those opinions, to weigh 
every fair and legitimate argument which we can urge for 
the appellant. We are bound to admit that the Visitors 
hare acted towards our cUent with candour and considera- 
tion, and that the governing body of Trinity College have 
met us in a fair and manly spirit, and have thrown no 
vexatious obstacle in the way of a just decision, since our 
right to appeal has been established. 

With much that has fallen from my friend Mr. Butt I 
do not quarrel. It is quite plain that in electing to Scholar- 
ships, the Board have to administer a trust, and that they 
are bound to do so according to the intention of the founder 
of the College, and her successors. But the question 
rem^dns what was that intention, as it is developed in the 
charters of the University, and modified by the statutes of 
the realm ? What will be a due discharge of that trust ? 
And, admitting all that has been said about trusts and the 
doctrines of Courts of Equity, we have still to consider, 
what is the effect of the statute law, and the College 
charters ? One topic was introduced by Mr. Butt, which 
he ought to have omitted. He spoke of the declarations of 
eminent Roman Cathohc politicians as to the propriety of 
opening scholarships to the competition of RomanCatholic stu- 
dents. My Lords, you have rightly said that the question before 
you is a purely legal question; it is a question to be argued 
and resolved according to the true interpretation of the law 
of the land ; it is not a question to be decided, in this place, 
according to the opinions of politicians. My cli.ent com- 
plains of a legal wrong, and claims a legal remedy ; and 
the views of politicians, one way or other, cannot be 
permitted to affect his interests. I claim for my chent a 
judgment founded on the law, and, in arguing this case, I 
shall not pass from the Une of strictly legal reasoning 
Before entering on this question, I shall shortly apply 
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mjBeU to the mode of relief which we conceive the Visitors 
esn administer. I do so in obedience to the suggestion of 
the Court ; for we had not conceived that it was our pro- 
vince to prescribe the means of doing justice to the appel- 
lant. One of three courses may be adopted, if the Court 
shall decide the general question in our favour. It is 
admitted that, but for his religion, my client would have 
been elected. The Court may declare, that the last of the 
candidates in order of merit was not duly elected — that he 
should be displaced, and that Mr. Heron should be elected 
in his stead ; or they may avoid the entire election, and 
direct a new one to be held ; or, finally, they may exercise 
the inquisitorial powers which, as Visitors, they have at 
common law, and thus arrive at a clear ascertainment of the 
relative qualifications of the respective candidates, and deal 
with them accordingly. That the Visitors have such power, 
is estabUshed by several cases to which I shall call the atten- 
tion of the learned Assessor, Ex Parte Inge (a), the JKin^ 
V. the Bishop of Worcester (b), the case of Catharine Hall, 
Cambridge (c), the case of Gonvilles and Caiiis College (d), 
Grattan v. Lendrick (e). There are other authorities, but 
these will, however, suffice to shew the nature of the 
remedy which is open to us ; and if the eligibility of the 
appellant, notwithstanding his religion, be established, I 
apprehend that there will be Uttle practical difficulty in 
securing to him the benefits of his Scholarship. 

I now come to the matter of the argument — whether, 
according to the statute law and the charters, Roman Catho- 
hcs, as such, are excluded from Scholarships ; and while I 
agree that the intentions of the founder (and of her succes- 
sors) must be regarded in prosecuting this inquiry, I cannot 
entirely assent to the proposition that, looking at tha origi- 

(a) 2 Bussel and Mylne^ Rep. 590. (6) 4 Maule and Selwin, Bep, 415. 

(c) 5 Russers Rep. 85. {d) 5 Russel's Rep. 76. 

(e) 2 Hudson and Brooke's Rep. 409. 
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nal charter of Elizabeth, an mtention is apparent to found 
this College for the advancement of a particular form of 
religion, and not for the advantage of the whole people of 
the country. Even had such been the intention of the 
founder, her successors had power to modify and change it ; 
and the question would remain, Have they used the power? 
The ca^es of Lady Hewley's Charity, and of the Bedford 
Charity^ cited on the other side, are not applicable here. 
The original charter of EUzabeth expresses a purpose to 
found a College, " ad meliorem educationem institutionem 
** et instructionem Scholarium et studentium" (a), that is 
the large and general purpose of giving education to the 
people of Ireland ; and the use of the words " piae," and 
" religionem," shortly after (6), and so strongly relied on 
at the other side, does not at all appear to indicate that any 
particular description of religious education was in the 
mind of the founder. Those words might, not unreasona- 
bly, be employed by a Christian monarch, anxious to pro- 
vide an education that would advance those tenets of 
Christianity which were common to all its professors, and 
to promote piety towards their common God. In the 
granting part of the charter, the College is founded 
" pro educatione, institutione, et instructione juvenum 
'* et studentium in artibus et facultatibus" (c), and all 
mention of reUgion is omitted. In fact, the words used 
are such as would, at the present day, give effect to the 
intention of the legislature in founding Colleges for the 
education of all classes without distinction of religious 
creeds. But in addition to the words of the charter, the 
acts of the founder, and those who were engaged in carry- 
ing out her views, may fairly be considered. The College 
was built on the site of the old monastery of All Hallows, 
which was granted for the purpose by the mayor and 

(a) Ap. p.;^i. (6) Ap. p. i. (c) Ap. p. i. 
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citizens of Dublin. The Lord Deputy Fitzwilliam issued, 
in March, 1591, a circular, seeking aid from the gentry of 
the kingdom, in which he states, that the College " will 
" prove to the benefytt of the whole country, whereby 
" knowledge, learning, and civilitie, may be encreased to 
" the banishing of barbarisme, tumults, and disordered 
" ly ving from amongst them ; and whereby ther children, 
'' and children's children, especially those that be poore (as 
" it were in an orphant's hospitall freely) maie have their 
** learning and education geven them with much more ease 
** and lesser charges than in other Universities they can 
** obtaine yt" (a). At this period, Roman Catholics could 
sit in parliament. The statute of uniformity was passed sur- 
reptitiously, and was not fully enforced during forty years 
of the Queen's reign, as appears from Plowden's Historical 
Review of Ireland, 98, and Roth's Analecta Sacra, 
pp. 430 — 1. It is not so wonderful, therefore, that the 
original charter of an institution, taking its site from an 
Irish corporation, and deriving its endowment from Irish 
proprietors — amongst whom the Taaffes, and Nugents, and 
Tyrrells, appear to have subscribed — should not have been 
such, as to deprive of its benefits the great majority of the 
inhabitants of a country, to the " whole" of which they 
were so emphatically offered by the Viceroy. The charter 
of Charles the First, also, plainly indicates that the College 
was not instituted for religious purposes, but for the pur- 
poses of general education. When in establishing the 
Professorships of Law and Medicine, it declares that those 
professors " chartsB frmdationis istius CoUegii consentane® 
"sint." But whatever may have been the intention of 
the founder, we contend that the charters of her suc- 
cessors have given us a plain right to the privilege 

(a) Cited in the Dub. Univ. Calendar, 1833, p. 30. The original is in a 
volume of Archbishop Ussher's MSS. in Bib. T.C.D., (£. 3. 18.) See 
also, Ware's Antiquities, by Harris, p. 248. 
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which we claim, without regard to, and, if need be, in 
spite of the original intention. If I have shown that that 
intention was not so very clearly against us, as has been 
assumed, an additional diflSculty is thrown in the way of 
the respondants ; but even if my suggestion, in this regard, 
be not adopted, the argument for the appellant, on other 
grounds, remains untouched. 

Since the ruling of Haydn's case (a), it has been held, 
that for the interpretation of all statutes, '^ Four things are 
'* to be discerned and considered : 1. What was the com- 
" mon law before the making of the act ? 2. What was 
" the mischief and defect for which the common law did 
" not provide ? 3. What remedy the parUament hath 
" resolved and appointed to cure the disease of the common- 
" wealth ? And 4. The true reason of the remedy ? And 
" it has been held the duty of judges at all times, to make 
" such construction as shall suppress the mischief and 
" advance the remedy." 

This rule will be found important in considering the par- 
liamentary and College statutes, on which the appellant's 
claim must be decided. The common law can have no 
bearing on the case, at all events it cannot present any 
obstacle to us. That law was the creation of Roman 
Catholic intellect, and the guardian of Roman Catholic 
rights, and could not warrant any disabiUties of Roman 
Catholics on account of their reUgion. But while it fur- 
nishes no argument against us, it may be called in aid of 
our argument. It requires, that in all statutes, penal pro- 
visions shall be construed strictly ; those that are doubtful, 
in a manner favourable to the privileges of the subject ; 
and such as are remedial, in a generous and benignant 
spirit.(fe) These principles must be borne constantly in 
mind during the consideration of this question, and, without 

(a) Plowden's Rep. 206. 3 Coke's Rep. 7. (6) D warns on Statutes, 718. 
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abandoning them, it seems to me impossible to deny the 
right of the appellant. 

The two questions on which the case depends, are, First. — 
Is there any thing in the statute law to exclude Roman 
Catholics, as such, from scholarship ? Secondly. — Is there 
any thing in the charters of the College so to exclude 
them ? As to the first, the able statement of Mr. Pigot 
renders it unnecessary for me to go into a detail of the 
statute law ; but I may state, as incontrovertable, that 
there is no provision in any act of parliament disabling, or 
purporting to disable, Roman Cathohcs from becoming 
scholars of Trinity College ; that the only disabling oper- 
ation of the statute law previous to 1793, was to exclude 
them from degrees, Provostship, and Fellowship ; and since 
that period, from Provostship and Fellowship only. Be- 
fore 1793, Roman Catholics were excluded from degrees 
by the 28th Henry VIII, c. 13, which was repealed by the 
3rd and 4th Philip and Mary, c. 8, and substantially re- 
enacted by the 2nd Elizabeth, c. 1, s. 10. The 3rd and 
4th Wm. and Mary, c. 2, merely alters the oath prescribed 
by the 2nd Elizabeth, and prescribes a declaration and 
other oaths, but leaves the disability as to degrees just as it 
was before. Then, by the 17th and 18th Charles II c. 6, s. 5, 
Roman Catholics were rendered incapable of becoming heads, 
masters, or fellows in any college; and the 4th George I. 
c. 3, abolishing a portion of the oath prescribed by that 
statute, continues the exclusion. There were a number of 
acts disabling Roman Cathohcs from becoming members of 
municipal corporations, but they do not apply to Trinity 
College; and those to which I have referred are alone 
necessary to be considered. It is worthy of remark, that 
the legislation of England, as to collegiate matters, was 
more exclusive in its character than that of Ireland during 
the period when these statutes were passed ; for, by the 
13th and 14th Wm. III. c. 6, s. 1, all members of coUeges 
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or halls, being of the foundation, and of the ago of eighteen 
years, and all persons teaching pupils in the uniyersity, 
were required to be Protestants ; and by the 1st George I. 
s. 2, c. 13, all heads and members of colleges, being of the 
foundation, or having any exhibition of eighteen years of 
age, were also required to be Protestants. These pro- 
visions, if they had been in operation in Ireland, would 
have accomplished the exclusion of Roman Catholics from 
scholarships ; but they were not, and the contrast is some- 
what remarkable, as indicating different purposes in the 
legislature of the two countries. It is also remarkable, 
that, in the Caroline Code or Laudian Statutes, promul- 
gated for Oxford University in 1636, all students of six- 
teen years of age were required to subscribe to the Thirty- 
nine Articles, and to take the oath of supremacy, (a) 
Whilst, in the charter of Charles I. for this College, pro- 
mulgated in 1637, and revised by the same Archbishop 
Laud, under whose supervision the CaroUne Code was pre- 
pared, no such regulation is contained. By the statute law 
of Ireland in 1793, Roman Catholics were excluded from 
headship and fellowship in the university, and from taking 
degrees ; but there was no special provision as to scholar- 
ship. The distinction estabhshed was, between the heads 
and fellows upon the one side, and the students, including 
scholars and all the rest, upon the other, who, so far as 
legislation had effect, might have been Roman CathoUcs, 
but could not have taken degrees. Then came the enabling 
statute of 1793. Mr. Moore has fairly admitted that this 
statute created no new exclusion. It removed the statuable 
bar to the taking of degree, and conferred many other 
benefits on the Roman Catholic community ; but it affected 
them with no restriction which did not before exist. Sub- 
stantially, there is no difference in our construction of this 

(a) Oxford Statutes, Ward's Edition, p. 10. 
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statute from that which has been adopted on the other 
side. Bat they say, that if the legislature had then in- 
tended Roman Catholics to be eligible to scholarships, it 
would haye made them so by express enactment. Now, it 
appears to me that the effect of the statute is precisely the 
opposite of this. 

The meaning of the exception in the seventh section of 
the act, is this : — By the first part of this section all lay 
corporations were thrown open to Roman Catholics, and its 
effect (if not controlled) would haye been, by the paramount 
authority of parliament, to compel the Crown to admit 
Roman Catholics as members of the body corporate of 
Trinity College. The exception was introduced to pre- 
vent this operation, and leave the matter to the discretion 
of the Crown. Roman Catholics are not to be further 
admissible by force of the seventh section than they had 
been before ; but before, they were not excluded from 
scholarship, and no change is made in that respect. It is 
urged, however, that unless it were intended to exclude 
Roman Catholics from scholarships, or, if there were any 
intention by the legislature that they should be made 
eligible, this exception would not have been introduced, 
and that, therefore, it amounts to a legislative expression of 
an intention to exclude them. There might, indeed, be some 
little weight in this argument if the enactment had stopped 
at the seventh section ; but, when the other sections are 
considered, an intention, the very reverse of that which has 
been imputed to the framers of the act, is fairly to be 
inferred. The ninth section explains the meaning and 
extent of the exception in the seventh, in relation to 
Trinity College. It excludes from the Provostship and 
Fellowship Roman Catholics expressly; but it makes no men- 
tion whatever of scholarships. The legislature had its atten- 
tion fixed on Trinity College, and was perfectly aware of the 
nature of the corporation, and in excluding Roman Catholics 
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from ProTOstship and fellowship, and adyisedlj aroiding 
to exdude them from soholarship, it established a distine- 
tioQi which is onl; to be accounted for on the supposition of 
a design to leave the scholarship open, and to keep the 
Provostship and fellowship dosed against Roman Catholics. 
Is it not a fair and legitimate inference, that there was not 
an intention in 1793, to cast any impediment in the way of 
Roman Catholics obtaining scholarships ? Again, it is said 
that the thirteenth section, by professing to enable Roman 
Catholics to enter into College and take degrees, is a clear 
recognition of their previous incapacity to enter College at 
all ; but this is an error, and it is plain that the words 
'' enter into,'' must have a larger meaning than ascribed to 
them on the other side. There was nothing whatever 
before 1793, to prevent Roman Catholics from entering 
the College, though its discipline rendered them unable, 
without violation of their religious principles, to continue in 
it, or to take degrees. But the act of 1793, by giving 
them the elective franchise, removed the single ground on 
which the exclusion of Roman Catholics from scholarship 
could have been attempted to be justified. 

The elective franchise had been conferred on scholars by 
the charter of James the 1st, in 1613, but Roman Catholics 
had been deprived of that franchise in 1730, and so con- 
tinued up to the passing of the statute of 1793. Therefore 
if Roman Catholics had been admitted to the scholarship 
before 1793 they would have been scholars, either without 
the privilege and distinction incident to scholarship, the 
elective franchise— --members of a corporation and yet 
declared to be unfit to enjoy its advantages and participate 
in its influence — or they would have been Roman Cathofies 
with the franchise which the legislature denied to the pro- 
fessors of that religion, and this appears to be the tine 
explanation of ti^eir previous exclusion. Then comes the 
statute of 1793» which conferred the franchise on Roman 



V. TRINITY COLLEGE, DUBLIN. 83 

GadMdies, and thus, in conjunction with the royal letters of 
1794, removed the only difficulty or anomaly which in 
reality existed to the admission of Roman Catholics to 
scholarships. The act of 1793 becomes in this way of vast 
importance in the argument, because, although it left the 
right to scholarship as it had been before, it removed a 
difficulty in the way of its concession, and prepared for and 
invited the exercise of the royal authority, by which, in 
1794, that concession was accomplished. Thus, by the 
statute law, the Catholic remained ineUgible to Provostship 
and Fellowship ; he remained, however, eligible to Scholar- 
ship, and became legally capable of taking degrees. From 
Scholarship and Degrees he was equally debarred by the 
charters ; but by the statutes he was equally admissible to 
both« The act of 1793 enabled the King to remove all 
disabihties created by the charters, and he did so fully and 
effectually in 1594. 

It next becomes necessary to consider the charters of the 
College as they existecl before 1794. 

In reference to them, I shall submit three propositions, 
1st. That Roman Catholics were excluded by force of these 
charters as well from instruction as from office and autho* 
rity in the College. 

2nd. That they were excluded by one set of regidations 
firom provostship and fellowship (from which, as has been 
ateady shewn, they Vere also excluded by the legislature), 
and, by another and different class of regulations, fr6m 
studentship and scholarship; and 3rdly, that exclusion 
from scholarship and studentship rested on the same 
grounds, and was effected by the same means ; whatever 
excluded a Roman CathoUc from studentship excluded him 
from scholarship, and vice versa. As to the observation 
just now made on the other side, that Roman Catholics 
were excluded from scholarship upon the true construction 
of the charters, and not by the regulations or discipline of 
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the College, this is, I think, immaterial ; for it cannot be 
denied that he was excluded by that discipline. The 
general exclusion, which is plam, was effected by very dif- 
ferent agencies as to the governing body of the College and 
the students and scholars. The Provost must, by the 
charter of Charles I., be a bachelor of divinity ;(a) he is 
required to administer the holy sacrament according to the 
forms of the Church of England ;(6) he is to subscribe the 
Thirty-nine Articles of that Church. His oath(c) neces- 
sarily obhges him to be a Protestant. The fellows, in like 
manner, were expressly required to be of the Protestant 
religion ; by their oath(d) they were to oppose the tenets 
of the Roman Catholic Church ; they had to take the oath 
of supremacy originally on taking degrees, and they were 
obliged to assist at the administration of the holy commu- 
nion ; they had to make theology the end of their studies, 
and to become catechists, lecturers, and professors of divi- 
nity. The object of these arrangements was clear as the 
Provost and Fellows were the governing and teaching part 
of the institution. But the students and scholars were not 
affected by, or included in, them. Roman Cathohcs were 
excluded from College, not by reason of any profession of 
faith required of them, or by any express denial of admis- 
sion in the statutes, but solely from the necessity imposed 
upon them by the discipline of the house, of discharging 
duties which, as Roman Catholics, they could not con- 
scientiously perform. In these respects there was no diffe- 
rence whatever between the students generally and the 
scholors, the same religious duties were prescribed to each ; 
both were required to attend in the chapel at prayers 
according to the Church of England liturgy ;(e) both were, 
at appointed seasons, to attend at service at St. Patrick's 

(a) Ap. V. " Sit etiam," &c. (fi^ Ap. viii. ** Sacrosanctum,** &c. 
(c) Ap. p. V. (a) Ap. p. Yu. 

(c) Ap. p. vii. " Post preoes," &c. 
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Cathedral ;(a) both were to attend, and be instructed by 
the Protestant Catechist,(6) and the identity of the rules 
to which both were subject is strongly shown in the last 
paragraph of the tenth chapter(c) of the charter of Charles. 
It is impossible for the respondents to point to any part 
of the discipline of the College which excluded Roman 
Catholics from scholarship on the ground of religion, which 
did not equally exclude them from studentship. The only 
peculiar duty of a religious nature which was imposed on a 
scholar and not on the other students, was the saying of 
grace before and after diimer,(cQ and the reading of a 
chapter of the Bible during dinner ;(e) but, if it was the 
scholar's duty to read, it was the student's duty to hear, 
and the difficulty to Roman Catholics as to reading and as 
to hearing was the same. Besides, the custom of reading 
the chapter is long obsolete, and the rule upon the sub- 
ject was omitted from the editions of the statutes before 
the publication of Mr. Mac Donneirs Edition of them« 
The student and scholar were precisely, therefore, on the 
same levels — there was no ascertainable difference between 
their positions in regard to religion before 1794. 

But a difficulty has been raised as to the oath of the 
scholar, which I am bound fully and fairly to meet. It is 
said that this oath creates a distinction between student- 
ship and scholarship, — that it cannot be taken by a Roman 
Catholic; and, therefore, that the parallel between the 
places fails, and Roman Catholics are excluded from the 
latter. Now — first, the mere taking of an oath cannot 
make any distinction such as is contended for, as it is only 
a more solemn declaration to do that which, independent of 
the oath, all students were in conscience bound to do. 
Oaths are taken by various persons in the College, to 

(a) Ap. pp. vii. viii. " Post/' &c. (6) Ap. p. ix. " Volumus," &c. 

(c) Ap. p. ix. " Pupilli," &c. (d) Ap. p. viii. ** Ante cibum," &c. 

(e) Ap. p. viii. ** Tempore prandii," &c. 
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found in the case of the ProYost. He swears to observe the 
statutes. One of them declares, that the Provost shall not 
be married, and that upon his marriage he shall lose his 
office.(a) The clause against marriage has been repealed — 
the Provost marries — but no change whatever has been 
made in the terms of his oath. 

Next, it is urged that a Roman Catholic cannot take the 
Scholar's oath, because it contains a denial of the spiritual 
supremacy of the Pope.(6) In the first place, this objection 
does not fairly arise, for the oath is not to be taken 'till 
after the election has been completed ; the appellant was 
not elected, and the electors had no right to presume before- 
hand that he would not, or could not, take it. In the next 
place, if the terms of the oath are in this respect incon- 
sistent with the right of Roman Catholics to Scholarships, 
we say that the charter of 1794 has repealed it, along with 
all other disqualifying provisions previously in force. But 
there is nothing in the oath, as it affects the Pope's supre- 
macy, which a Roman Catholic cannot conscientiously swear 
to. It has been already deliberately and authoritively 
asserted on the part of Roman Catholics, that there is 
nothing in the oath which any Roman CathoUc could hesi- 
tate to affirm, and that opinion has never been gainsaid or 
denied. I insist it is the peculiar province and right of 
Roman Catholics to judge for themselves of the nature 
and effect of the oaths which they are required to take, and 
I protest respectfully, but strongly, against the assumption 
by any Protestant tribunal of the right to decide on a 
matter in which the conscience of a Roman Catholic, en- 
lightened by religious instruction, and a knowledge of the 
faith of his Church, is alone competent to guide him. A 
Protestant might assume for a Roman Catholic a difficulty 
in the interpretation of this oath, which, to the Roman Ca- 
tholic himself, might not exist. 

(a) Ap. p. V. '* Volumus," &c. (b) Ap. p. vii. 
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The oath involyes no denial whatever of the supremacy 
of the Pope m spiritual matters. If it inyolved such denial, 
or any doubt or question of that supremacy, no Roman 
Catholic could take it. The '^Regia auctoritas/' which 
it pledges the subject to acknowledge and obey, is the civil 
power of the sovereign, and no Roman OathoUc hesitates 
to declare that over this power the Pope has no authority 
of any kind. His spiritual supremacy is perfectly consistent 
with the civil supremacy of the sovereign. The plain and 
only object of this clause was to enforce a solemn protest 
against the doctrine that the Pope had power to depose 
sovereigns. This doctrine was one as to which great fear 
and jealousy were entertained when the charters were 
granted to the College ; but it was then, and still is, the 
behef of Roman Catholics of these realms, that the Pope 
has no temporal or civil jurisdiction, directly or indirectly, 
within this realm. The controversy which existed at the 
time when the oath was framed, had relation to the deposing 
power of the Pope ; and, if his spiritual supremacy was 
intended to be protested against, as well as his temporal 
interference with the government, both would have been 
expUcitly mentioned in the oath by its framers. This 
deposing power of the Pope was denied by the Church of 
France long before the pubUcation of the GaUican Liberties, 
which only recognized and affirmed that denial. It has 
always been denied by the Roman Catholic Church in Ire- 
land, De la Hogue in his Treatise '' De Ecclesia," a class- 
book of Maynooth, elaborately contends against it at great 
length, (p. 246, et seq.) and Doctor Doyle thus writes in 
his letter to Lord Liverpool, on the " Catholic Claims," 
p. 85.— 

'' Thus it was, my Lord, that in bad times, in times of 
turbulence and barbarism, the claims of the Popes to the 
sovereignty of almost every kingdom in Europe, grew up 
in silence, and were admitted and sanctioned by nearly all 
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the roHng powers. It must be quite obvious that those 
claims had not their origin in the gospel, nor in the doctrine 
of ihe Cathoho Church, but in the state of society, in the 
mistaken zeal, or in the ambition, of some Popes ; a zeal or 
an ambition excited and direo^ed by an insatiable aYarice, 
pride, and thirst of power in their followers and dependents. 
These papal cliums, whilst Europe was immersed in bar- 
barism, produced to society numberless benefits, as well as, 
at a later period, countless evils ; but the hght of know- 
ledge had no sooner gleamed upon the western hemisphere 
than the deformity of this system was discovered, and ac- 
cordingly as that light increased, and as society proceeded 
to adopt new institutions and new forms, the spell of the 
temporal dominion of the Pope became less binding, until, 
at length, it was entirely dissolved. The power, and paa- 
sions, and interests which it had created, struggled to defend 
it. The sentence of depositioji passed against the sove- 
reigns of this country were some of its last efforts, but they 
too have ended, and we, who spiltf our blood * and lavished 
our treasures in assisting to defeat them, are still charged 
with being the abettors and retainers of what we thus 
opposed ! They were the Catholics, my Lord, and not the 
Protestants of Europe, who broke down the assumed power 
of the Popes ; they were CathoUcs who employed their pens 
in exposing its origin and deformity; and who drew their 
swords and smote it to the earth." 
And, again, he says in the same work, p. 94 :— 
" The doctrine taught and maintained at present through- 
out Germany, Spain, and Portugal, as well as in the entire 
of the Austrian dominions, is the same as that taught in 
France and Ireland. The doctrine of the deposing power 
is not taught anywhere, not even in Rome, where, if casually 
introduced, it is freely impugned. I have msAe the most 
diligent inquiries, and the most extensive in my power, 
with regard to it, and those inquiries have confirmed my 
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former opinions, that the doctrine of tiie temporal power of 
the Pope is completely obsolete; that it has disappeared 
with the state of society whkfa gare birth to it, and could as 
easily be revived as the earth could be made to retrograde, 
or the art of printing be lost in oblivion." The same 
doctrine is maintained by Bossuet in his work "Sur 
rUnite de TEglise;" by Fraysinous, in his treatise " Les 
Vnus Principes;" and by the declaration of the French 
dergy in 1782, already mentioned. 

It has been stated on the other side, that this oath is 
only a compendious abridgement of the oath of supremacy, 
A comparison of this clause in the Scholar's oath with the 
oath of supremacy, will show that this is not so. They 
stand in direct and glaring contrast with each other. The 
oath of supremacy contains a distinct renunciation of the 
power of any foreign potentate or prelate in spiritual or 
ecclesiastical matters within the realm, and this is altoge^ 
ther omitted in the Scholar's oath. The distinctionismarked, 
and the ' regia auctoritas,' manifestly refers merely to civil 
power. ,The oath taken by the Fellow sustains our argument. 
Although he had previously taken^the oath of supremacy, 
yet he was obliged to swear (a) to oppose all the doctrines 
of the Church of Rome ; and then he adds the declaration 
as to the *' regia auctoritas," in the very words. of the 
Scholar's oath. And in the same way the Provost, who 
was also required to take the oath of supremacy, was fur- 
ther required to swear (6) that the Queen's power was 
supreme — '' in omnibus"— ^ words advisedly omitted in the 
Scholar's oath. The difference of the oaths is plain, and 
the reason of that difference is equally so. The Provost 
and the Fellow were teachers, were clothed with a reli^ 
gious diaracter, and had to discharge duties essentially 
Protestant. The Scholar had only civil duties to perform, 

(a) Ap. p. vii. (6) Ap. tL " Juro,** &c. 
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aad, as a loyal subject, he swore allegiance in ciyil matters 
to his sovereign. A difficulty strongly pressed my learned 
friends on the other side, arising from the omission in the 
Scholar's oath of any profession of religious faith, such as 
is contained in the oath of the Fellow. They have endea- 
voured to meet it by suggesting that it would have been 
inexpedient to administer any religious test to young men, 
or require from them any declaration of their belief which 
might involve them in any controversial pledge. But 
this is no answer ; for if the Scholar was required, as upon 
their construction of the oath he must have been required, 
to deny the spiritual supremacy of the Pope, he, in that 
denial, was made to pronounce against the whole system of 
Roman Catholic doctrine, just as much as if he had been 
asked to deny it, dogma by dogma, and item by item. 
The only solution of the difficulty is to be found in the 
assumption, that the oath of the Scholar was directed 
against the deposing power, and the oath of the Fellow 
against the spiritual supremacy of the Pope. But the 
Bedell statutes, compared with the charter of Charles I., 
appear to conclude this question against the respondents. 
Those statutes were framed in 1628, and in a spirit of 
intense hostihty to Roman Catholic tenets. They created 
a class of Scholars called Hibemici, who were to learn the 
Irish language, and had certain rehgious duties assigned 
to them, and they described the Roman Catholic religion 
as anti-Christian and heretical. The oath of the Fellows 
and Scholars in those charters is one and the same (a), and 
is nearly in terms identical with that now taken by the 
Fellows. By that oath, the Scholars then, as the Fellows 
now, were bound to oppose all the doctrines of the Roman 
Catholic religion. Now, if these statutes were still unre- 
pealed, they might afford some ground of argument at the 

(a) Ap. p. ii. 
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other side ; but they were, to a great extent, altered by 
the charter of Charles I., under the direction of Archbishop 
Laud, in 1637. The " Hibernici" then ceased to have reli- 
gious duties ; the Roman GathoUc religion was no longer 
called anti-Christian or heretical ; and the oath of the 
Scholars was changed by adyisedly omitting from it every 
passage bearing a pecuUarly religious character, or contain- 
ing any repudiation of Roman CathoUc opinions, whilst 
the Fellow's oath remained unchanged. And thus with 
the cesser of the Bedell statutes, ceased all distinction, on 
rehgious grounds, between the Scholar and the other stu- 
dents of the College. This seems conclusive. 

I submit that these four propositions are established, — 
1st. That by the statute law of the land, as it stood in 1794, 
the Provost and Fellows of Trinity College were neces- 
sarily Protestant. 2nd. That Roman CathoUcs were not 
then inadmissible to Scholarship by any parliamentary 
statute. 3rd. That Roman Catholics, as to scholarship and 
other studentship, stood then on precisely the same footing, 
being excluded merely by exactly the same regulations 
and discipline of the College. And 4th. That the Crown 
had ample jurisdiction to admit Roman Catholics to every 
place in the College except those of Fellow, Professor, by 
virtue of its inherent control over the University as a 
Royal foundation, and of the act of 1793. The single 
question remains. Did the Crown so exercise this power by 
the letters patent of 1794, as to render Roman Cathohcs 
admissible to Scholarship ? The 7th section of the act of 
1793 dispenses with all laws and customs in lay corpora- 
tions that created any obstacle to the admission of Roman 
Catholics as members of those corporations ; and in pre- 
cisely the same way, and by the very same words, the 
charter of 1794 dispenses with all statutes and regulations 
of the College against the admission of Roman Catholics, 
(of course without removing the statutable bars which 



94 DBNIS OAULFIELD HBEON, 

existed against Roman Catholics being Prorost or Fellows), 
** aliquo statute dicti collegii, aut statute, regul& oat opikri- 
^* etudine qusLmcunque dictsB aoadenw in contrarium non 
" obstante," (a). It is said liiat there is no express repeal 
of the di»bling charter. But if the general words in the 
statute of 1793 did, as was undoubtedly the case, abolish all 
customs, laws, and bye-laws that had been made to exclude 
Boman Catholics from lay corporations, why should not 
the general words in the letters patent of 1794 be construed 
in as large and Hberal a manner, and as haying had an 
equally strong effect ? Our position is, that the power of 
the Crown was exercised for the purpose, and with 
the effect, of admitting Roman Catholics to the Uniyer- 
sity freely, and of bestowing on them some adyantage 
and incident of studentship ; one of the most yaluable of 
which was — ^the privilege of becoming Scholars. Why 
should that power, which was limited in its exercise only in 
relation to the Provostship and Fellowship, be held to 
haye been used in a restricted manner, when there are no 
words indicating that the Soyereign intended to act with 
any reservation ? The charter has been construed to dis- 
pense with all disabling regulations as regards students and 
sizars ; and what is there to show that Scholars are not 
also included in the dispensation ? It is said by Mr. Butt 
that Scholars are bound by the charter to attend the 
sacrament (6). But this argument fails him ; for it would 
prove too much. l£ it were held good, Roman Catholics 
could not become sizars, who are also bound to do the same 
duty. Yet sizars admitedly come within the dispensation 
of 1794, and are not required, if Roman Catholics, to 
attend the sacrament ; and, therefore, if it be of any value, 
the argument makes for us. 

The Court is to be guided by the rules and principles of 

(a) Ap. p. xiii. (6) Ap. p. ix. •- Horum," &c. 
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law in arriying St its decision, and it is bound to construe this 
enabling charter as largely and liberally as its terms will 
permit. The preamble is very important. It recites the 
act of 1793, and it uses, in describing the persons in 
whose favour the dispensation was to be exercised, a word 
of the yery largest description, " sttidiori" which, as has 
been ahready most conclusiyely shown, comprehends eyery 
dass of persons deyoted to study within the College. So 
that if the King had laboured to select an expression most 
available to include all orders in the Uniyersity , and remove 
exolusi<m as to all, this is the very one he would have 
chosen. Now, if there be doubt about the word "ad- 
mitti'^ in the enacting part of the letter, and if we read it, 
in coxmection with the recital, *' admitti in numerum studi- 
OBorum," it would seem to indicate as large an exercise of 
' his authority in opening the University, as it was possible 
for him to make. What is, then, the fair import of this 
word "admitti"? Not, certainly, that mere entrance to 
the College- should be allowed, for there was no obstacle 
theretofore to the entrance of Roman Catholics, and, there- 
fore, there was no need for the legislature in 1793, or the 
CSrown in 1794, '^to confer the privilege. Looking beyond 
the recital, we find the object of the King stated very 
strongly, "pro e&, curll quam singularem habemus erga 
" subditos nostros qui religionem Pontificiam sive Romano 
" Catholicam profitentur et ut iidem in dicto Collegio 
'* nostro et in dict4 academic bonis artibus et Uteris insti- 
" tuantur."(a) There is a reference here to the charter of 
Elizabeth, "admeliorem edncationemwstudentium in regno 
nostro," — ^a large object, and largely expressed t Then, in 
furtherance of this large object, the charter proceeds to 
ordain that Roman Catholics " in dictum Collegium ad- 
mitti." Now, taking together this recital, the decliuration of 

(a) Ap. p. ziii. 
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the object, and the enacting part, is it too much to say, 
that Roman Catholics are to be ''admissi in numerum 
studiosorom," were to be eligible to everyplace and privilege 
incident to studentship, from which they were not excluded 
by some statuable bar ? 

It is of cardinal importance in this argument to deter- 
mine on what principles the Court will construe this charter 
of ] 794. It is insisted on the other side, that you are not 
to confer any benefits on Roman Catholics, unless the 
Crown has " strongly coerced " you to do so in clear and 
unequivocal language. If this be the rule of legal con- 
struction to be observed in such a case, I admit it will place 
great difficulties in our way ; but I deny that such is the 
rule. You are not to wait to be coerced to construe favour- 
ably an enabling charter. This charter is enabling ; and 
you are bound to interpret it in the largest and most 
liberal manner to advance the object of the framer. It is 
laid down in Dwarris on Statutes, " A remedial act shall be 
" so construed as most effectually to meet the beneficial 
" end in view, and to prevent a failure of the remedy. As 
^' a general rule, a remedial statute ought to be construed 
" liberally. Receiving an equitable, or rather a benignant, 
" interpretation, the letter of the act will be sometimes 
** enlarged, sometimes restrained, and sometimes, it has 
" been said, the construction made is contrary to the 
" letter." (a) And agam, " A remedial statute shall be 
" extended by equity to other persons besides those ex- 
" pressly named. Thus, a devise made to the master 
" fellows, and scholars of Trinity College, Cambridge, 
" * for finding of certain grammar scholars and poor 
" * scholars,' was held good by the equity of the act, 1 and 
" 2 Ph. & M. (for it was out of the letter of it ;) and that, 
'* for the maintenance of learning, and good and charitable 

(a) p. 718. 
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*' uses, (a) The statute of Circumspecte agatis, &c. names 
** only the Bishop of Norwich, but has been always ex- 

* * tended by any equitable construction, to other bishops. 
** Upon which doctrine in Piatt's case, (6) the following 
^ * observations have been made. It is not unusual in acts of 
** Parliament, especially in the more ancient ones, to com- 
*• prehend by construction a generality, where express 
** mention is made only of a particular ; the particular 

* * instances being taken only as examples of all that want 

* * redress in the kind, whereof the mention is made. Thus 
** the act 1 R. 2 c. 12, ordains, that the warden of the Fleet 
** shall not permit prisoners in execution to go out of the 

prison by bail or hasten, yet it has been adjudged that 
** this act extends to all gaolers, "(c) 

Again, " A remedial statute shall be construed by equity 
** to extend to other things besides those expressly named. 
*• Uses were not within the stat. de donis, but * are taken 
** * within the equity ;"(c?) and in Chudleigh's case. Lord 
** Coke furnishes numerous instances of acts made ' against 
** * the fraud of uses," having been construed liberally and 
** by equity, against the letter." («) 

" A statute made pro bono publico, shall be construed in 
*^ such maimer that it may, as far as possible, attain the 
** end proposed." (/) 

This being the law of construction, the policy of the 
charter is the thing mainly to be considered, and can words 
more comprehensive be imagined than those which are' 
employed to indicate the intentions of the Sovereign ? It 
is admitted that the charter of 1794 removed the disabilities 
of Roman CathoUcs as to studentship. Betwen the student 
and the scholar there is no distinction in the statutes or the 
charters as to religious qualification, and on what principle 

(a) Porter's case, I Eep. 25. (A) Plow. 36. 

(c) 2 Jo. 62, in Plummer and Whichcot. (rf) Corbet's Case, 1 Rep. 88. 

(<) 1 Bep. 131. (/) Pierce and Hopper, Str. 253. 
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can it be oontended that the charter, which abolishes 
restrictiona as to the former, does not do so equally with 
respect to the latter ? — Why should Roman Catholics be 
admitted into the one class, and excluded from the other ? 
The Board has admitted that a scholarship is not an 
office, nor a reward; but that it is a mere incident of 
studentship. " A scholarship," says the document already 
referred to, " was given to the student at the commence- 
*' ment of his college course to assist him in prosecuting the 
" general studies required by the University." Why, 
then, should it be said that the scholarship did not go with 
the studentship as an accessory to it as all its other acces- 
sories ? But it is asked, is scholarship necessary to stu- 
dentship ? I do not say it is necessary, but it is incidental 
to it. 

" It has been supposed," says the Board, " by many, 
" and not without some reason, that the words ' scholars' 
" in the name of the University was intended to designate 
" the students generally, and not those only who are 
'* termed scholars of the house." Again, it is said there 
are no qualifying words in the charter. It is not necessary 
there should. In the case of all other corporations, when a 
person is admitted a member he is thereby entitled to all 
the privileges, emoluments, and honours of the corporation, 
unless there be some express legislative disqualification that 
prevents him. When the principal is given the accessory 
follows necessarily and of course, and so there having been 
no peculiar disqualification depriving a Roman Catholic of 
scholarship distinct from that which disqualified him from 
studentship when the latter was removed no express words 
were required to qualify him to become a scholar. Is there, 
then, anything in the duties or obligations of the scholar to 
limit the bounty of the Crown as has been insisted? 
Nothing whatever. Before 1794 the duties, so far aa reli- 
gion was concerned, were the same for all students, as for 



V. TRINITY COLLEGE, DUBLIN. 99 

the scholars, and they are removed undoubtedly in the case 
of students. The quaUfications required by the statute for 
scholarship — porerty, ability, learning, and virtue, are 
common to the professors of every creed. What duties, 
then, are the scholars required to perform, which are incon- 
sistent with the profession of the Roman CathoUc rehgion ? 
There are none. As I have said, there was a duty and 
a privilege attached to scholarship previous to the act of 
1793, which a Roman Catholic could not discharge or exer- 
cise ; but the elective franchise was then conferred on him, 
and the distinction no longer exists between him and the 
Protestant in this or in any other respect. 

The case of sizarship affords a strong argument in favour 
of the admission of scholars, as shewing the construction 
which the College has itself put on the words " in dictum 
Collegium admitti,"(«) in the charter of 1794. These words 
have been held to admit Roman CathoUcs to sizarship, and 
why not also to scholarship, which is in its nature and object 
so very similar ? Poverty is to be taken into consideration 
ill both cases,(fe) in both a like quaUfication is required,(c) 
each class is limited as to number ; scholars and sizars 
are to be supported at the expense of the College^ and 
have certain menial duties prescribed to them (though iu 
practice they are discontinued in each case), the scholars 
are '' servientes ad mensam Praapositi ;(<;Q the sizars 
" scholarium mensis ministrant.'*(«) And this shews that 
the argument urged at the other side, that the admission of 
Bloman Catholics to scholarship would diminish the funds of 
a Protestant institution for Protestant purposes by divert- 
ing it to the benefit of Roman CathoUcs ; and also, as the 
number is limited, would, by the admission of the latter 
operate to that extent in excluding Protestants, is untenable. 

(a) Ap. p. xiii. (A) Ap. pp. vi. x. 

Qc) Ap. p. vii. "Nemo modo.** (d) Ap. p. viii. 
(e) Ap. p. X. 
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The very same argument would have applied to justify the 
total exclusion of Roman Catholics from the College, and 
would be equally forcible for their exclusion from sizarships, 
which are hmited in number, and are described as a burthen 
to the College (not in money, perhaps, but in its equiva- 
lent). Yet Roman Catholics have ever since the pro" 
mulgation of the letter of 1794 been admitted to sizar- 
ship. 

The Assessor — Must not every student enter or be 
admitted into the College either as a fellow-commoner, pen- 
sioner, or sizar ? 

Mr. O'Hagan — Yes. But sizarship is not necessarily 
obtained on entrance ; it may be afterwards obtained by 
persons amongst the students,(a) as in Mr. Heron's own 
case. It is insisted that in admitting Roman Catholics to 
enter College and take degrees, the Board have done all 
that the letters patent of 1794 required or authorised, and 
that the literal interpretation of those letters should guide 
the Visitors to their judgment. Now, if this literal inter- 
pretation of the words be relied on, the Board have alreadjr 
transgressed the authority so given by them, not only in 
the case of sizarship but also in admitting Roman Catholics 
to the benefit of the library, and to participate in the 
honours and premiums of the course. The mere literal 
interpretation would exclude them from everything but the 
right to enter and to take degrees ; but we insist that the 
entrance should have its proper incidents and advantages. 
It has been said, too, that this is now a tardy complaint of 
an old grievance, and that a long course of practice has 
concluded the question. Practice has not done and could not 
do so. The fact of a claim not having been made for a 
time affords no proof that it does not exist, and the condi- 
tion of the Roman Catholics after 1794, who were only 

(a) Ap. p» X. ** Unam ex his." 
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beginning to enjoy and to assert the freedom which they 
did not fully achieve until 1829, abundantly accounts for the 
delay which has occurred in the enforcement of their right 
to scholarship. We have not here that exposition of the 
letters of 1794, which would have been most valuable — 
that " cotemporanea expositio," in the words of Lord 
Coke, " of the sages of the law who lived about the time, 
or soon after the time, the statute was made." There was 
nothing of the sort ; and mere delay cannot deprive us of a 
remedy for a wrong. The question was raised in the year 
1836, and a fatality alone prevented its proper settlement. 
That fatality cannot prejudice us now. If the present 
appellant would have had the right which he claims in 
1794, he has it as perfectly and fully now in 1845. 

No lapse of time can sanction a custom unauthorised by 
the charters of the College ; and the royal author of the 
statutes of 1637 has established a wholesome principle for 
the assistance of the Visitors, — " nolentes, quod per con- 
" suetudinem uUam aut diuturnum aliquem abusum, aut 
** actum quemcumque, verbis aut intcntioni dictorum statu- 
" torum in aliquo derogetur." My Lords, you are now 
to decide this important question, which, affects so large 
a class of her Majesty's subjects, according to the laws of 
the land, and the provisions and spirit of the College 
charters, and especially of the royal letter of 1794. In 
doing so you will bear in mind, that its purpose was be- 
nignant, and its intent remedial ; and you will consider how 
the wise and generous policy, by which it was dictated, 
may be best carried into affect. You will not consider 
how little will satisfy the terms of that royal letter, " Qui 
hceret in litera hoeret in cortice ;" but rather, how much it 
may, by the largest liberality of construction, be held to 
comprehend. The want of collegiate instruction for Roman 
Catholics, was the mischief to be remedied by that royal 
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letter ; the bestowal of it was the benefit to be conferred. 
What is there to restrict the extent of that benefit ? What 
is there to indicate that when the King, in the great solici- 
tude for his Roman Catholic subjects, which he declares 
then actuated him, unsealed the fountain of knowledge to 
his subjects, he meant to close one of those ayenues by 
which it is most successfully approached ? The policy of 
the law is in our favour : the words of the charter are 
large enough to carry out that policy to the extent we ask, 
and nothing has been, or can be shown to modify that 
policy, or contract the operation of those words. The 
governing body of the College is Protestant, with that our 
appeal seeks not to interfere ; but we confidently submit 
that the scholarship, as incident to studentship, is the right 
of Koman Catholics ; and we pray, that though their claim 
may have been tardily made, your Graces will not be the 
less ready on that account to allow it, and that you will, in 
the spirit of the charter of Charles I. forbid that abuse 
shall be consecrated by usage, or error established by 
time. 



The following opinion was submitted to the Visitors by 
the learned Assessor, 

In the matter of the appeal of Denis Caulfield Heron, 
against the Provost and Senior Fellows of Trinity College, 
Dublin. 

The eligibility of Roman CathoUcs to Scholarships in 
Trinity College depends on the construction of the College 
statutes of 1794. As the law stood previous to the act, 
33 Geo. III., c. 21. (1793), there was nothing to prevent 
Roman Catholics from entering the College, but on their 
admission, they would (in common with all other students), 
have immediately become subject, under the College sta^ 
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tutes, to the performance of religious duties which, as 
Roman Catholics, they could not conscientiously discharge, 
and in addition to this obstacle, they could not obtain 
degrees without taking the oaths of allegiance and abjura- 
tion, and making the declaration against transubstantiation, 
prescribed by the statute, 3 Wm. and Mary, c. 2. The 
effect of this was, that Roman CathoUcs were excluded 
from the College. The 13th section of the act of 1793 is 
in these words : — 

" And Whereas it may be expedient, in case his Majesty, 
'' his heirs and successors, shall be pleased so to alter the 
" Statutes of the College of the Holy and Undivided 
" Trinity near Dublin, and of theUniversity of Dublin, as to 
" enable persons professing the Roman Catholic reUgion to 
" enter into or to take degrees in the said University, to 
" remove any obstacle which now'exists by statute law ; be it 
" enacted, that from and after the first day of June, one 
" thousand seven himdred and ninety-three, it shall not be 
" necessary for any person, upon taking any of the degrees 
" usually conferred by the said University, to make or sub* 
" scribe any declaration, or to take any oath save the oaths 
" of allegiance and abjuration, any law or statute to the 
" contrary notwithstanding." 

This section does not, nor does any other part of the act of 
1793, profess to interfere with any of the College statutes- 
It was in the power of the Crown alone without the con- 
currence of the rest of the legislature, so to alter the Col- 
lege statutes as to reUeve Roman Catholics from all duties 
inconsistent with their reUgious opinions, and thus to give 
them the benefit of instruction in the University ; but the 
Crown alone had not the power to remove the bar to taking 
degrees, which had been created by act of parliament. The 
College statute of 1794 recites the 13th section of the 
act of 1793, and then proceeds as follows : — 

'' Sciatis ergo quod nos, pro ea cura, quam singularem 
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" habemus erga subditos nostros qui religionem Pontificiam 
^' sive Romano Catholicam profitentur, et ut iidem in dicto 
" Collegio nostro et in dict& academii bonis artibus et literig 
*' instituantur : statuimus et ordinamus, quod omnibus sub- 
** ditis nostris qui religionem Pontificiam sive Romano- 
" Catholicam profitentur, liceat, et deinceps licebit in die- 
'' tum Collegium admitti, atque gradus in dict^ academii 
*' obtinere prasstitis prius omnibus exercitiis per leges et con- 
" suetudines academiae requisitis, aliquo statute dicti Col- 
" legii, aut statute, regulsL, aut consuetudine qu&cunque dictae 
" academisB in contrarium non obstante." 

Thus, it will be obseryed, the College statute of 1794 
very precisely defines the object which the Crown had in 
view, viz., that Roman Catholics should have a liberal edu- 
cation in the University ; and then, to effect that object, 
it provides that it shall be lawful for Roman Catholics to 
be admitted and obtain degrees, notwithstanding any sta- 
tute, rule, or custom of the College to the contrary. 
The words " in dictum collegium admitti atque gradus in 
dicta academic obtinere," taken strictly and in their literal 
sense, would merely entitle Roman Catholics to enter Col- 
lege, and perform all the exercises (not inconsistent with 
their religious opinions) necessary for obtaining degrees, 
and having performed these exercises, and thus acquired 
proficiency " in bonis artibus et literis," then to obtain 
degrees accordingly. The College statute of 1794 does 
not, in favour of Roman Catholics, dispense in terms with 
the religious duties and obligations which were, by the then 
existing College statutes, cast on all students ; but I think 
it quite clear, that on its true construction, it, by necessary 
implication, dispensed, in favour of Roman Catholics, with 
all rehgious duties which they could not conscientiously 
perform, so far as such dispensation was necessary for ena- 
bling them " in dictum collegium admitti atque gradus, in 
dictsL academic obtinere ;" but no further or otherwise. I 
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think it equally clear, that the College statute of 1794 did 
not in any maimer interfere with the religious duties of 
the students who were not Roman Catholics. 

In order to form a correct opinion as to the meaning of 
the words " in dictum Collegium admitti atque gradus in 
*' dictsL academic, obtinere," and to determine whether they 
entitle Roman Catholics to become candidates for scholar- 
ships, it is necessary to consider the nature of the Univer- 
sity establishment. The Visitors being appointed by the 
founders, and boimd to carry out their intentions, so far as 
ihey are clearly expressed in the original charters and College 
statutes, save so far as by equally clear words or necessary 
implication, they have been abrogated by subsequent provi- 
sions. The College is a corporation ; the members of which 
are the Provost, Fellows, and Scholars. The number of Fel- 
lows and Scholars is limited. The charter of Elizabeth 
and Charles I., and the body of College statutes accompany- 
ing the last mentioned charter, clearly contemplate an 
establishment for the advancement of religion, and in which 
not only all the members of the corporation, but all persons 
receiving instruction, should be Protestants. This will be 
abundantly shown by a few references to the last edition of 
the College statutes, (a) By the charter of Elizabeth (6) 
Fellows were to vacate their Fellowships at the end of 
seven years, " ut alii in eorum locum suffecti pro hujus 
" Regni et UcclesicB beneficio emolumentum habeant." The 
statute " de cultu divine," (c) points out religious duties to^ 
be performed by all the members and students, including 
the receiving of the sacrament as received by Protestants ; 
by the statute "de sociorum juniorium electione,"(<:Q all 
Fellows (except the Professors of Law and Medicine) must 
take priests' orders within three years after their election, 
or forfeit their Fellowships. The statute " de cultu di- 

(a) 1644. Wpp. 7, 8. (c) p. 44. (rf) p. 42. 
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vino "(a) proyides, ** Porro PreepcBiti et Bociorum seniorum 
" erit videre ne qua Fontificiae, aut hasreticaa religioniB 
'' opinio intra Collegii fines alatur aut propugnatur site 
" publico sive priyatim." The charter of Charles I. (6) 
removes the restrictions preventing Fellows from holding their 
Fellowships for more than seven years, "it being found injuri- 
" ous to the welfare of the College, the State, and ths Church.** 
The better advancement of religion and learning, is the 
reason asigned for the Chancellor's assent(c) to the College 
decree of the 23rd October, 1722, for increasing the salaries 
of the Provest, Fellows, and Scholars. The College 
statute of 1st Geo. Ill.(d) " de Professore in sacrft Theo^ 
Iogi&," proposes the establishment of a Professorship of 
Divinity by this recital, " cum vero permultum refert ut 
" juventus academica, illi pr»sertim qui sacris ordinibus 
" destinantur in sociis Uteris, et religionis Christians^ 
" doctrinis diligentius erudiantur, in quern prcMpuefinem 
" fundatumfuit hoc Collegium," The words " in quem, &c." 
clearly stating, in the words of the then Sovereign, (Geo. III. 
who afterwards made the College statute of 1794,) that the 
advancement of reUgion was the principal object for which 
the University was established. The College statutes con- 
template Scholars as a class in whose selection the Church 
and the State had an interest. By the statute, "De 
Scholaribus sive Discipulis,"(c) it is provided, that in the 
election of Scholars, those educated in Dublin schools and 
counties where the College had lands, should be preferred," 
" ut quorum labore et sudoribus Collegii membra omnia, 
" et singula sustentantur eorum potissimum hberi in eodem 
" educenter et virtute ac humanioribus Uteris ad eccUsias, 
" et reipubUcsB emolumentum instituantur." Scholars were 
to hold their Scholarships (/) until they obtained, or could 
have obtained, a degree of Master of Arts, or until they 

(a) p. 60. (b) p. 14. (c) p. 119. 

(rf) p. 147. (c) p. 36. (/) p. 38. 
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^ere elected Fellows; and, (a) in the election of Fellows, 
Scholars were to have a preference. The charter of Eliza- 
l)eth(fe) gives to the Provost, Fellows, and Scholars, power 
to acquire land to the value of £400 a year, — " ad susten- 
" tationem et manutentionem praBdicti CoUegii et ad releva- 
" men et sustentationem Praepositi, Sociorum et Schola- 
" rium prsBdicti Collegii ;" and the charter of Charles I. (c) 
gives power to the College to hold additional land, to the 
value of £200 a year, for the same purpose. 

The cultivation of the Protestant religion appears to have 
been one principal object for which Trinity College was 
established, and the cultivation of learning was another* 
It was clearly in the power of the Crown to alter all or any 
of the College statutes imposing religious duties on Stu- 
dents ; and the Legislature, having, by the Act of 1793, 
relieved Boman Catholics from the necessity of taking any 
oaths, on graduating, save those in that act mentioned, there 
was nothing to prevent the Crown (if it had so pleased) 
from so altering the College statutes as to put Protestants 
and Roman Cathohcs in all respects (save as to Fellowships) 
precisely on the same footing ; and the inquiry is, did the 
Crown, in the College statute of 1794, use words shewing 
an intention to do so ? The Act of 1793 relieved Roman 
Catholics from many disabilities, but it cannot be denied 
that, after having in sec. 7 provided in general terms that 
they might hold, exercise, and enjoy all civil and military 
offices and places of trust or profit under his Majesty, his 
heirs and successors, there is in sec. 9 a long list of excep- 
tions, including almost all of the most valuable offices, and 
in the enumeration of exceptions is to be found " Provost 
or Fellow of Trinity College, Dublin." Now, if Fellows 
had not been named in this exception, I think it very doubt* 
ful whether the provisions of the 7th section of the Act of 

(o) p. 39. (6) p 5. (c) p. 22. 
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1793 could hare extended to them, as they could not well 
be said " to hold any place of trust or profit under the 
crown." The msertion of Provost and Fellows, and the non- 
insertion of " Scholars*^ in the ninth section, was reUed on 
as affording an inference that the legislature intended to 
open Scholarships to Roman Cathohcs, but the answer to 
this argument is to be found in the seventh section of the 
act of 1793, which clearly does not include Scholars, and 
therefore it was not necessary to name them in the ninth 
section for the purpose of excepting them out of the ope- 
ration of the seventh section. Besides, the 7th section of the 
Act of 1793 provides that Roman Catholics might hold 
any office or place of trust, in, or be a member of, any lay 
body corporate, except Trinity College, and also that Roman 
Catholics might be Professors, Masters, or Fellows of any 
College to be thereafter founded in Ireland, provided such 
college should be a member of the University of DubUn, 
and not founded exclusively for Roman Cathohcs. All this 
seems to me to afford strong evidence of an anxiety on the 
part of the legislature not to interfere with the Protestant 
character of the corporation of Trinity College. At all 
events, it clearly shews that where the legislature intended 
to legislate in relation to Masters or Fellows of Colleges, 
or members of corporations, it deemed it right to use definite 
and precise language for the purpose. The 13th section of 
the act of 1793 recites the expediency of removing the bar 
which then existed by statute to Roman Catholics taking 
degrees, in order to enable the crown so to alter the college 
statutes as to allow Roman Cathohcs to enter College and 
take degrees. Without altering the Protestant character 
of the corporation, or allowing Roman Cathohcs to be 
members of it, and without diverting any of its funds from 
the purposes mentioned in the charters of Elizabeth and 
Charles L, it was quite possible for the crown to admit 
Roman Catholics to enter college and obtain degrees, by 
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relieving them for that purpose, and for that purpose only, 
from the obligation to perform religious duties, and, if it 
be supposed that this limited object was in the view of the 
crown, I do not think more suitable words could have been 
used for the purpose than those which are to be found in 
the College statute of 1794. The operative words of that 
statute are special and precise, and, in my opinion, have 
the eflfect of dispensing with the rehgious duties imposed 
by the College statutes (on the students generally) in favour 
of Roman CathoUcs, not altogether, and for all purposes, 
but merely for the limited purposes specified. 

It must be admitted that if Roman CathoUcs are, on the 
true construction of the College statute of 1794, eUgible to 
scholarships, a change was thereby made in the Protestant 
character of the corporation of so serious and important a 
kind, that it is not very probable the Crown would have 
made it intentionally, without, at the same time making 
some change in the scholar's oath. The scholar's oath is 
not abrogated — ^it contains three important matters. The 
first consists of an acknowledgment, " Regiam auctoritatem 
'* serenissimi nunc Regis CaroU secundum Deum summam esse 
" in regnis Angliae, ScotiaB, et Hibemiae agnoscere, et nuUius 
" externi principis aut pontificis potestati obnoxiam," he then 
swears that he will willingly obey the College statutes, and do 
all in his power to have them observed by others, and next, 
that he will diligently perform all business of the College 
which shall be entrusted to his charge. It appears by the 
College statutes that in all cases where any changes were 
made in the duties or rights of the Provost or Fellows, 
which might render the existing forms of oaths inapplicable, 
the oaths were altered with reference to the new provisions 
but here the oath is left entire. Assuming (as was argued), 
that a Roman CathoUc could now conscientiously make the 
profession, " regiam auctoritatem," &c. in the same sense 
in which the words were used in 1637, and admitting (as 
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was also argued), that a Roman Catholic, though intending 
not to perform the religious duties required by the College 
statutes, might conscientiously swear that he would obey 
the statutes, if the obUgation on him to perform 
religious duties was abrogated by implication, I do not 
think he could conscientiously swear that he would do all 
in his power to hare the statutes observed by others, it 
being clearly the duty of all Protestant students and mem- 
bers to perform religious duties which he, as a Roman 
Catholic, could not conscientiously enforce the observance 
of. The College statutes of 1794 does not require any 
oath from a Roman Catholic student — none of the antece- 
dent College statutes required any oath from any student, 
but if it be supposed that the Crown, by the College statute 
of 1794, intended to make Roman CathoUcs eligible to be 
members of the corporation of Trinity College, it is strange 
that with the act of 1793 before it, it did not require the 
Roman Catholic scholar to take the oath which the act of 
1793 required from every Roman CathoUc on becoming a 
member of a body corporate. 

On the whole I am of opinion that, on the true construc- 
tion of the College statute of 1794, Roman Catholics are 
not admissible to scholarships in Trinity College, Dublin, 
looking at the precise and pointed language of that statute 
and of the thirteenth section of the act of 1793, both in their 
recitals and their enactments, and looking to the whole body 
of College charters and statutes, I think it was the clear 
intention of the Crown by the statute of 1794, merely to 
give to Roman Catholics the benefit of a hberal education, 
and the right to obtain degrees, but without allowing them 
to become members of the corporation of Trinity College^ 
or in any manner changing its Protestant character. 

For these reasons I advise the Visitors to dismiss Mr. 
H^on's appeal. 

R. KEATINGE. 
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In accordance with the foregoing opinion of the learned 
Judge of the Prerogative Court, the Visitors made the fol- 
lowing return to the Mandamus : — 

By Virtue of the within Writ to us directed, and in obe- 
dience thereto. We, as such Visitors of the said College, 
did hold a visitation therein, and duly hear the said Appeal 
of the within named Denis Caulfield Heron, as by the 
said Writ we are commanded, and thereupon, on hearing 
the matter thereof in presence of Counsel learned in the 
law, as well on behalf of the said Denis Caulfield Heron 
as for and on behalf of the Provost and Fellows of the 
said College ; and on full debate and due deliberation had 
thereon, We have adjudged it reasonable, and fit, and con- 
sonant to the true intent and meaning of the statutes of the 
said College, and the laws of this realm, in that behalf, to 
order and determine, that the said Appeal of the said 
Denis Caulfield Heron should be dismissed ; and We 
have thereupon dismissed the same : all which. We humbly 
certify to our Lady the Queen, at her Court of Queen's 
Bench at Dublin, as by the within Writ we are com- 
manded. 

So Answer, 

JOHN G. ARMAGH,^ 

> Visitors. 
RICHARD, DUBLIN,) 
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Portions of the Charter of Queen Elizabeth, 

(34 ELIZ. A.D. 1592.) 

ELfZABETHA Dei Gratia, &c. Cum dilectus subditus nosier 
Henricus Ussher Archidiaconus Dubliniensis nobis humiliter 
supplicarit, nomine civitatis Dubliniensis, pro eo quod nullum 
Collegium pro Scholaribus in bonis Uteris et artibus erudiendis 
infra regnum nostrum Hibemiae adhuc existit ; ut unum Colle- 
gium matrem Universitatis juxta civitatem Dubliniensem ad 
meliorem educationem, institutionem, et instructionem Schola- 
rium et studentium in regno nostro prsedicto erigere, fundare, et 
stabilire dignaremur : ac etiam ut aliquo modo commode provi- 
deretur pro relevamine et sustentatione Prsepositi, Sociorum, et 
Scholarium quorundam : Sciatis quod nos pro e& cura, quam de 
jurentute regni nostri Hibernise pie et liberalit^r instituenda 
singularem habemus, ac pro benerolentid qua studia, studiososque 
prosequimur (ut eo melius ad bonas artes percipiendas, colen- 
damque virtutem et religionem adjuventur) huic pise petitioni 
gratiose annuentes, et mero motu nostris, volumus, concedimus, 
et ordinamus, pro nobis, hseredibus, et successoribus nostris; 
quod de caetero sit, et erit, unum Collegium mater Universitatis 
in quodam loco vocato Alhallowes juxta Dublin prsedictum, pro 
educatione, institutione, et instructione juvenum, et studentium 
in artibus et facultatibus, perpetuis futuris temporibus duraturum, 
et quod erit, et vocabitur collegium SANCTiE et iNDiviDUiE 

TRINITATIS JUXTA DUBLIN A SERENISSIMA BEGINA ELIZABETHA 

FUNDATUM. Ac illud Collegium de uno Prseposito, et de tribus 
Sociis nomine plurium, et tribus Scholaribus nomine plurium, 
in perpetuum continuaturum erigimus, <lrdinamus, creamus, fun- 
damns, et stabilimus firmiter per prsesentes. 

£t ulterius de ampliori gratii nostri speciali, et ex certd 
scientia, et mero motu nostris, yolumus, ordinamus, concedimus, 
et stabilimus, per praesentes pro nobis, haeredibus, et successori- 
bus nostris, quod prssdictus rrsepositus, Socii, et Scholares Col- 
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legii Trinitatis prsedicti et eorum successores in re, facto, et 
Domiiie, dc caetero, sunt, et erunt, unum corpus corporatum et 
politicum, de, ac in, perpetuum, incorporatum et erectum, per 
noraen propositi, sociorum, et scholarium collegii sanc- 

TM TRINITATIS ELlZABETHiE REGINJE JUXTA DUBLIN. 

Insuper concedimus, et licentiamus, PrceposUo, et Sociis ejusdem 
Collegii^ ut leges, statuta, et ordifiationes, pro mo ColUgio pie et 
Jideliter guhernandoy de tempore in tempos, in perpetuum fadant, 
constituant, et confirment : et tU quascunque leges bene constitutas 
senserint in altemtrd nostrd Acctdemid Cantabrigiensi, out 
Oxoniensi, mode sihi aptas^ et accommodas judicaverint, intra se 
staUliant. 

£t cum gradus quosdam in artibus et facultatibus constitui 
Uteris fuisse adjumento compertum sit, ordinamus per prsesentes, 
ut studiosi in hoc Collegio sanctae et individuse Trinitatis Eliza- 
bethae Reginse juxta Dublin, libertatem et facultatem habeant, 
gradus turn Baccalaureatiis, Magisterii, et Doctoratiis, juxta 
tempus idoneum, in omnibus artibns et facultatibus obtinendi. 

Extract from the Bedell Statutes. MS.T.C.D. A.D. 1628, p. 18. 

JURAMENTUM BLECTi 80CII, vel discifntli, 

CAP. 7uM. 

{vel Disdpulorum * 
Sociorum hujus Collegii, 
sancte coram Deo profiteor, me S. Scripturse authoritatem 
in religione summam agnoscere, et qusecunq in sancto Dei 
verbo continentur, ver^ ex animo credere, et pro facultate me& 
omnibus opinionibus quas vel Pontificii vel alii contra Sacrae 
Scripturse veritatem tuentur, constanter repugnaturura. Quod 
ad Regiam authoritatem attinet, Serenissimi Regis Caroli earn 
secundum Deum summam in regnis Angliae, Scotise, et Hibemiae, 
esse agnosco, et nullius externi Principis aut Pontificis potestati 
obnoxiam. Profiteor insuper me nullum Ecclesiasticum benefi- 
cium jam possidere, nee quamdiu in hoc Collegio versabor, ejus- 
dem sumptibus aliqud ex parte sustentatus, deinceps accepturum : 

{discipuU 
socii et 
Jiddis Ministri officio defungi possim. Distantiam loci intelUgOf 
trium milliarum ab Urbe Dubliniensis. Cluinetiam statutis Col- 
legii quce legitimd authoritate sanctitafuerint, et in quorum appro- 
b^ionem Prcepositusy et major pars, Sociorum seniorum consent 

* These words, vel Discipulorum and discipuli, are iuterlined, and in 
different and firesher ink than the rest of the MS. 
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suriy sint, lihenter obtemperabo, et ea observanda curabo. Scho- 
lastica exercitia singula, qucB prcsstari a me oportet, diligenter 
praestabo ; et si mihi cura prselegendi aliis, aut officii aliciijus ad 
bonum Collegii regimen obeundi commissa fuerit, ea studiose 
perfungar. Collegii, et singulorum in eo studentium, prsesertim 
Praepositi et eorum qui prtBsunt salutem, et dignitatem, pacem, 
et commodum, pro virili mea tuebor, et procurabo: consilia, 
coitiones, conjurationes, et insidias quae contra quemcunq : in 
CoUegio degentem fiunt, si de eisdem cognevero, omni honestd 
ratione quantum potero impediam ; et lis quorum intererit renun- 
ciabo. Praeposito in omnibus licitis et honestis promptissima 
voluntate et studio parebo, quamdiu in CoUegio versabor; ac 
proinde factiones contra Praepositum et partium studia nunquam 
inibo, nee iniri procurabo, sed quantum in me est vitabo, et ne 
ab aliis ineantur impediam. Studiorum finis erit mihi Theologiae 
professio, ut Ecclesiae Dei prodesse possim, obeundo Ministerio 
Verbiy si aliter Deus mentem meum deinceps non disposuerit. 
In negotiis Collegii administrandis quae curanda suscepero, fide- 
lem opera praestabo. Haec omnia supra memorata in me recipio, 
Deoque teste me sedulo facturum promitto, ac spondeo.*' 

Portions of the Charter of Charles /. 

(13 CAR. L A.D. 1637.) 

Nos praemissa omnia, et singula superius recitata,* cum altera- 
tionibus, accessionibus, et declarationibus inferius in his praesen- 
tibus expressis, approbantes, et in omnibus rata et grata habentes, 
eadem pro nobis, haeredibus, et successoribus, nostris, praefatis 
'Praeposito, Sociis, et Scholaribus, et successoribus suis, ratifica- 
mus, et ad plenum confirmamus per prsesentes. 

Cum vero eadem nuper regina per easdem litertas suas paten^ 
tes ordinaverit, ut studiosi in dicto CoUegio libertatem et facul^ 
tatem haberent gradus, tum Baccalaureati&s, Magisterii, et Doc- 
toratus, juxta tempus idoneum, in omnibus artibus et facultatibus 
obtinendi, hoc interim semper proviso, ut cum hujus Collegii 
Socii septem integro? annos post gradum Magisterii assumptum 
adimpleverint, tunc e Sociorum numero amoverentur, ut alii in 
eorum locum suffecti pro ejusdem regni et ecclesiae beneficio 
emolumenta haberent : Nos, dictam provisionem, utpote inimi- 
cam non solum studiosis, et CoUegio, sed revera regno etiam, et 
ecclesiae; cum consensu praedictorum Prsepositi, Sociorum, et 
Scholarium toUi volentes, praedictam libertatem obtinendi gradus 
in omnibus facultatibus authoritate nostr^ regia studiosis CoUegii 
praedicti pro tempore existentibus, absolute, absque h&c provi- 

* %.e. Charter of Elizabeth 
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sione, eisdem Praeposito Sociis, et Scholaribus, et successoribas 
suis, pro nobis, hsredibus, et successoribus nostris confirmainus 
per praesentes. 

£t ut quascunque leges bene constitutas censerent in alterutd 
academia Cantabrigiensi, aut Oxoniensi, mod6 sibi aptas et 
accommodas judicarent, intra se stabilirent : Nos banc potesta- 
tern, statuta et ordinationes condendi et constituendi praefatis 
Preeposito et Sociis prsedicti CoUegii, ut praefertur, prius con- 
cessam, cum assensu et consensu eorundem Praepositi, Sociorum, 
et Scolarium, nobismet ipsis, hseredibus, et successoribus nostris 
modo reservari et continuari volumus in perpetuam. 

Cumque Praepositus, et Socii tunc ezistentes juzta potestatem 
sibi ipsis concessam a regind nuper Elizabetha corpus statutorum 
pro regimine Collegii confecerint, et intra se constabiliverint, 
quae statuta jam vim obtinent in CoUegio ; ac modo compertum 
sit, praedicta statuta non satis accommoda fuisse, nee esse ad 
bonum regimen dicti Collegii : Nos igitur, eadem statuta* ex 
assensu praedictorum Praepositi, Sociorum, et Scholarium dicti 
Collegii, in, et per omnia annullari volumus, et declaramus per 
prsesentes ; nisi quod augmentationem factam Sociorum Collegii 
a tribus ad sexdecem, et Scbolarium ejusdem Collegii a tribus 
ad septuaginta, et distinctionem praedictorum sexdecem Sociorum 
in septem seniores Socios et novem juniores Socios, et regimen 
Collegii concreditum Praeposito et majori parti Sociorum senio- 
rum tantummodo pro tempore existentium virtute eorundem sta- 
tutorum praedictorum, prae&tis Praeposito, Sociis, et Scholaribus 
dicti Collegii, et successoribus suis pro nobis haeredibus et suc- 
cessoribus nostris ratificamus et connrmamus per praesentes. 

Et idcirc6 volumus, et ulterius mandamus, ut statim post 
receptionem horum nostrorum statutorum, Praepositus, Socii, et 
Scholares omnes dicti Collegii fidem dent de observandis hisce 
nostris statutis ; et solenniter in sacello, coram visitatoribus Col- 
legii a nobis in statutis nostris et infra nominatis, unusquisque 
eorum juramentum in se recipiat, uti suo ordini praescriptum 
babetur in statutis nostris ; nisi quod in juramento socii conce- 
dimus, pro bac vice tantum, sociis nunc existentibus, et benefici- 
atis juxta statuta quae hactenus obtinuerunt in Collegio, ut ilia 
clausula omittatur, ** profiteor me insuper nullum omnino eccle- 
siasticum beneficium jam possidere." Visitatoribus vero Collegii 
potestatem et licentiam concedimus, pro hac vice, juramentum 
administrandi in hoc casu, post banc vicem vero, eandem potes- 
tatem concedimus Praeposito, et Vicepraeposito Collegii cum ipse 
Praepositus juramentum in se recepturus sit) pro tempore exist- 

♦ BedeU's Stats., MS. T.C.D. 
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cntibus, ut juramenta omnia et singula in statutis nostris rcqui- 
sita et prsescripta, licite administrare, et valeant, et possint per 
prsesentes. 

Cum yer6 varii casus oboriri possint, quos omnes humana 
prudentia prospicere nequit ; idcirco volumus, ac per praesentes 
pro nobis, nseredibus, et successoribus nostris concedimus prae- 
fatis Praeposito, Sociis, et Scholaribus dicti Collegii, et successo- 
ribus suis ; quod Prsepositus et major pars Sociorum seniorum 
pro tempore existentium in casibus omissis (ubi nihil certum in 
statutis nostris definitum fuerit) nova decreta, et ordinationes 
condere valeant, et possint, quae modo non repugnent statutis 
nostris, et habeant consensum visitatorum Collegii, qui inferius 
nominantur; vim obligandi, sub poenis in iisdem praescriptis, 
obtinere volumus, et concedimus ; donee (cessante causa) visum 
fuerit Paaeposito, et Sociis senioribus, vel majori parti eorundem, 
eadem decreta et ordinationes cum consensu itidem visitatorem 
rescindere. 

Portions of the Letters Patent of Charles I. 

(13 CAR. I. A.D. 1637.) 

Et quoniam ad conservationem cujuscunque societatis, bonae 
leges pro e^dem pie, et feliciter gubernandd primas tenent ; 
statuta autem, quae hactenus obtinuerunt in Collegio, et in multis 
minilis recta, et accommoda fuerunt, et parilkm firmli auctoritate 
munita, prout res ipsa loquitur ; ideo nos ea recensenda manda- 
vimus, et eadem sic castigata, et in formam redacta, auctoritate 
regia munimus, mandantes vobis, et successoribus vestris, hisce 
statutis nostris per omne aevum obedire, nisi pro temporum 
ratione visum erit nobis, vel successoribus nostris, aliquid adji- 
cere, tollere, vel mutare, aut in aliquibus dispensare, non obstan- 
tibus hisce statutis nostris. Tenor autem statutorum nostrorum 
est, ut sequitur. 

DE QUALITATE ET OFFICIO PROPOSITI. 

Sit etiam professor in sacrd theologil^ vel ad minimum Bacca- 
laureus in eadem facultate. 

VolumiAS tameny ut nuUus in Prcepositum eligatur, nisi ccelehs^ 
et si forte post electionem, uxorem duxerity aut cedaty aut ipso facto 
a CoUegio amoveaturJ* 

DE JURAMENTO PRJEPOSITI. 

Statuimus, ut qui ad Praeposituram Collegii eligitur, hoc jura- 
mentum sequens public^ in sacello praestet : 

« Ego G. C. in Praepositum hujus Collegii sanctae Trinitatis 

* Letter 52 Geo. Ill 
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nuper electus, Juno me veram Christi religionem ex animo 
complexurum, Scripturae auctoritatem, hominum judiciis prae- 
positurum, regulam vitae, et sunamam fidei inde petiturum, aucto- 
ritatem regiam in omnibus summam, et externorum episcoporum 
jurisdictioni minime subjectam estimaturum, contrarias vero 
verbo Dei opiniones omni conatu aversaturum. JuRO etiam me 
omnia dicti Collegii beneficia, fandos, praedia, possessiones, domi- 
nia, proventus, jura, libertates, privilegia, omnia denique bona, 
sine imminutione, et vastatione, quantum in me situm erit, et 
jure possum, couservaturum, et administraturum, statuta hujus 
Collegii pro virili mea in omnibus servaturum, iisque omnibus, 
quae ex eorum praescripto gerentur, meum assensum accommo- 
daturum, omnesque et singulos, Socios, et Discipulos, Pensiona- 
rios, Sizatores, et caetera Collegii membra ex iisdem legibus, et 
statutis sine ullius generis, aut conditionis, aut personarum re- 
spectu, gratia, aut odio recturum, et defensurum ; atque ut prae- 
dicta omnia legitime et salutariter ab aliis administrentur, ac 
defendantur, quantum in me est, curaturum, &c. 

DE SCHOIiARIBUS SIVE DISCIFULIS. 

In Discipulorum electione, quoties locus aliquis quocunque 
modo yacaverit, volumus, statuimus, et ut a Praeposito, et septem 
senioribus, aut saltem majori parte eorundem alius aptus, et habi- 
lis in locum vacuum assumatur. In qua electione babeatur ratio 
inopiae, ingenii, doctrinae, virtutis, et quo magls quisque ex eli- 
gendorum numero bis excedit, eo raagis, ut aequum est, praefera- 
tur. Omnes, qui Discipulatum in Collegio petunt, ab electoribus 
ab bora octava antemeridiana ad decimam, et ab Lor4 secunda 
pomeridiana ad quartam, per duos dies diligenter quid in gram- 
matica, et Uteris bumanioribus possint, examinentur. Atque die 
electionis Discipulorum (quem semper esse volumus die lunae 
proxime post dominicam Trinitatis) omnes qui Discipulatum 
petunt, nomina sua, et comitatuum regni, in quibus nati sunt, 
Praeposito, et Sociis senioribus tradenda curent, quae coram om- 
nibus dictis electoribus recitentur. Sumantur autem potissimum 
et eligantur ex eorum numero (si modo idonei sint, et caeteris 
pares reperiantur) qui in scbolis Dubliniensibus educati sunt, aut 
nati in hujus regni comitatibus, ac locis, in quibus Collegium 
praedia, fundos, proventus, ac reditus babet : ut quorum labore, 
et sudoribus Collegii membra omnia, et singula sustentantur, 
eorum potissimiim liberi in eodem educentur, et virtute, ac 
bumanioribus literis ad ecclesiae, et reipublicae emolumentum 
instituantur. Alioqui ex aliis regni partibus, aut dominiis coro- 
nae magnse Britannise subditis indifierenter ad numerum supplen- 
dum, qui maxime idonei videbuntur, semper sumantur. NuUus 
haeres, qui jam fit, aut patre mortuo futurus fit baeres, cujus hae- 
reditas summam viginti librarum excesserit, in hunc numerum 



APPENDIX. VU 

^^ooptetur. Nemo etiam eligatur, qui non sit ad logicain in aula 
^iscendam idoneus. Post electionem, quamprimillm commode fieri 
3K)test, k Praeposito, omnibus electoribus pnesentibus, in Disci- 
pnlos admittantur, &c. 

JURAMENTUM DISCIPULI. 

« Ego N.N. electus in numerum Discipulorum hujus CoUegii* 
sancte coram Deo profiteor, me regiam auctoritatem serenissimi 
nunc regis Caroli secundum Deum summam esse in regnis Aiig- 
liae, Scotise, et Hiberniae, agnoscere, et nullius externi principis, 
aut pontificis, potestati obnoxiam. JuRO etiam, quod statutis 
Collegi libent^r obtemperabo, et ea ab aliis observanda (quantum 
in me est) curabo, &c. 

D£ SOCIORUM JUNIORUM ELECTIONS. 

Volumus, et statuimus, ut in socios ii solilkm cooptentur, de 
quorum religione, doctrina et moribus, tum Praepositus, tum 
soeii septem seniores, spem bonam animis conciperint, quique 
gradum Baccalaureates in artibus jam susceperint, &c. 

Reliquos omnes tam Socios quam Scholares post prsestitum 
hisce statutis nostris juramentum, ex speciali gratia, omnibus in 
iisdem comprehensis privilegiis gaudere volumus. Quod si 
quis ex his, sive Socius, sive Scholaris fiierit, juramentum 
ordini suo prsescriptum, prsestare recusaverit, illico CoUegio 
amoveatur, &c. 

JURAMENTUM SOCTI. 

" Ego G. C. electus in numerum Sociarum hujus Collegii, 
sancte coram Deo profiteor, me, sacrse Scripturae auctoritatem in 
religione summam agnoscere, et quaecunque in sancto Dei verbo 
continentur, vere et ex animo credere, et pro facultate mea om- 
nibus opinionibus, quas vel Pontificii, vel alii contra sacrae Scrip- 
turae veritatem tuentur, constanter repugnaturum. Quod ad 
regiam auctoritatem attinet, serenissimi nunc regis Caroli, earn 
secundflm Deum summam in regnis Angliae, Scotiae, et Hibernian 
esse agnosco, et nullius externi principis, aut pontificis potestati 
obnoxiam. Quinetiam statutis Collegii obtemperabo, et ea ab 
aliis observanda (quantum in me est) curabo, scholastica exercitia 
singula Sociis in statutis injuncta, diligenter praBstabo, &c. 
Studiorum finis erit mihi theologiae professio, ut ecclesiae Dei 
prodesse possim, nisi aliter Deus mentem meam deinceps inclina** 
verit, aut nisi in locum juristae, vel medici in Collegio, nominatus, 
et electus fuero." 

DE CULTU DIVINO. 

Post preces vero matutinas concionem in sacello volumus sin- 
gulis diebus Dominicis, nisi qu6d in Dominicis Quadrageshnali" 
bus volumus^ et ordinamusy ut PrcBposiiuSy Sociiy Scholares, omnes* 
que studentes in Collegio commorantes ecclesiam Cathedralem 
sancti Patricii solenniier adeant^ ibique concionem habeant, sed 
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tempore pomeridiano secundiifn antiquam ecclenm consueiudinem.* 
Singulis autem diebus festis, et eorum vesperiia, PraposituB, 
caeterique omnium ordinum in mundis Superpellitiis, et Caputiis 
gradui suo (quotquot Graduati sunt) convenientibus, precibus in- 
tersint ; nee quisquam absque hoc omatu interesse prssumat sub 
poena quinque solidorum, toties quoties. Formula sit ea, quae in 
public4 ecclesise Anglicans liturgia pnescribitur, nisi qu6d in 
profestis diebus, idque ad preces primo man^ offerandas, abbre- 
viari, et paululiim immutari volumus, &c. 

Ad extremum post preces pro salute regifi, pro regina, et 
regia prole, concludatur cum precatione sancti Chrysostomi, et 
benedictione minori, ut habetur in fine litanise. Abbreviationem 
ver6 banc precum idcirc6 yolumus, ut Scholares, et Discipuli 
citius ad prslectiones in aula, et ad privata mus»a sese conferant. 

Si qui 8 studentiura h precibus abfuerit, puniatur quemadmo- 
diim aliis deinceps statutis prsescribetur. 

Ante cibum, &c., benedicat mensse unus h scholaribus serven- 
tibus ad mensam Prsepositi, h&c formuld : Oculi, &c. 

Finito prandio, aut cceni, gratias agat liac formula : " Tibi 
laus, tibi honor," &c. 

Tempore prandii quotidie in aul& legatur caput aliquod veteris 
aut novi Testamenti. Lectores, et servientes ad mensam Prse- 
positi et Sociorum sunto Scholares omnes infra Magistros in 
artibus, qui stipendiis Collegii aluntur, per vices, quiscjue secun- 
dum ordinem senioritatis suse, incipiendo h juniori. Imtio cujus- 
que lectionis pronunciet lector clar& voce : " Sic incipit caput 
primum, vel secundum, &c. Geneseos, vel Exodi, ftc^" et ed us- 
que procedat in lectione, donee Prsepositus, sive Viceprsepositus, 
aut ejus locum tenens pro tempore in aula (vel ad finem capitis 
brevioris, vel in medio longions, quando ipsi visum fuerit) dis- 
cooperto capite dicet, " Tu autem," tum statim subjungat lector, 
" Domine miserere nostri," et cum reverentia discedat. 

Sacrosanctum Eucbaristiae Sacramentum secunda ad minimum 
Dominic^ cujusque Termini celebretur per aliquem Socium 
seniorem Presbyterum, quern Praepositus, vel eo absente Vice- 
praepositus ad id munus advocavit. Die etiam Natalis Domini, 
Paschae Pentecostes, et Dominic^ Trinitatis per Praepositum et 
Doctores in theologia (si qui sint qui in Collegio cubiculum pos- 
sident) juxta vices suas in propriis person is. S\n verd Doctor 
aliquis in Collegio commorandi locum habens recusaverit, ipse 

* Dispensed with by Lit. 8 Geo. II. 
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loco 8U0 in Collegio privetur, et per Prsepositum solum celebre- 
tur, si domi fiierit, et sanitate fruater, eo vero absente, vel sic 
impedito, per Viceprflepositum, aut utrisque absentibus, per 
Socium maxime seniorem, si Presbyter fuerit. Assistat cele- 
branti quispiam ^ Sociis, in ordine saltern Diaconatiis, a Prsepo- 
sito, vel eo absente, h, Viceprsposito assignandus. 

Volumus insuper, ut unus h seniorlbus Sociis ad Catechistae 
munus quotannis eligatur, tempore nimirum finalis Computi. Is 
quolibet die Sabbati, hora secundli pomeridiana per singulas 
anni septimanas, in allqud parte Catechismi, adhibitis interroga- 

tioibus, et responsionibus, Scbolares erudito Hujus audi- 

tores sunto tarn Baccalaurei, qu^m omnes studentes juniores. 

Porrd Prsepositi, et Sociorum seniorum erit videre, ne qua 
Pontificiae, aut heeretic» religionis opinio intra Collegii fines 
alatur, aut propugnetur, sive publice, sive privatim. Quod si 
accident, volumus, ut qu^m primum impiae opinionis progressus 
intercipiatur. Prseter^a nemo in Sociorum numerum eligatur, 
qui PontificisB religioni, quateniis h, Catholic^ et orthodoxa dis- 
sentit, et Romani Pontificis jurisdictioni per solenne, et publi* 
cum juramentum non renuntiaverit. 

jL DE TUTORUM, AC PUPHiLOEUM OFFICIO. 

Ea est fere academicarum societatum consuetude, ut prseter 
membra cuj usque propria, quosdam Sociorum Commensales, 
Pensionaries, et Sizatores, quos appellant, in Collegia admittant. 

Pupilli omnes, quocunque vocentur nomine, volumus, ut iisdem 
legibus, ac statutis, quoad mores, et exercitia scholastica, tene- 
antur, et pareant, quibus discipuli et Scholares CoUegii expensis 
sustentati, et eodem modo, si deliquerint, puniantur, &c. 

DE OFFICIO DECANOBUM. 

Horum autem officium esse volumus, Dei imprimis cultum pi^, 
religios^, et decenter exequendum curare ; videre, ut omnes 
Socii, Discipuli, Pensionarii, ac Sizatores, diebus Dominicis, vel 
festis, precibus, et concionibus, nee non sacrae communioni, quo- 
ties celebratur ; diebus autem profestis, precibus matutinis, et 

vespertinis ad boras constitutas intersint Porro volumus, 

ut omnes Discipuli, Pensionarii item, ac Sizatores absentes k 
precibus diebus dominicis, vel festis, vel eorum vigiliis, aut ante 
eas finita exeuntes, nisi venia prius petitd, si fuerint adulti (boc 
est si decimum octavum annum compleverint) singuli duobus 
denariis, tard^ autem venientes obolo mulctentur. Si autem 
eum aetatis annum, quern diximus, non confecerint, in auld die 
Veneris, hor^ quinta pomeridiand pro arbitrio Decani, tarn pro 
absentid in festis, quam profestis, virgis, vel alio modo corrigan- 
tur. Quod si PrsBpositus ipse observaverit, aut a Decanis acce- 
perit (bos enim nomina eorum qui saepius abfuerint, ad ipsum 
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deferre volumus) aliquem cujuscunque ordinis yehementer negli- 
gentem esse, coram Decanis admoDeblt, et si tertio admonltus, 
se non emendaverit, Collegio expellet. 

Aliqui etiam e Scholaribus constituantur, qui dejerantes, otiosos, 
emansores in urbe, rixantes, et in ganeis perpotantes, aut moribus 
quovis modo Collegium dehonestantes, ad Decanos deferant. 

DE BUR8AR1I OFFICIO. 

£t cum ministeria quorandam pauperum studentium, seu Siza- 
torum sint necessaria tarn Sociis, eorumque Commensalibits, 
qjxkm ad mensas Scholarium et Pensionariorum, volumus et sta- 
tuimus, ut unicuique Sociorum unum ex his in Collegium adrait- 
tere liceat fmodd idoneus sit auditor logices), et octo praeterea 
vei plures h. I^rseposito, si ipsi visum fuerit, designentur. Nolu- 
mus tamen (ne oneri sint Collegio) ut numerum trigesimum 
eodem tempore unqulim excedant. Ex his aliquot constituat 
Praepositus, qui Scholarium mensis ministrent. 

DE ELECTION UM FORMA, ET TEMPORE. 

Volumus, ut quoties, Socii juniores vel Discipuli eligendi sint, 
peracta examinatione per statuta requisite, Prsepositus, et Socii 
seniores ad monitum Praepositi convenient in sacello, et perlectis 
statutis de eorum qualitate, et electione una 6um hoc capite (de 
forma, et tempore electionum) nomina candidatorum public^ a 
primario Lectore recitabuntur. Quo peracto quisque elector hoc 
juramentum dabit : 

Ego, G. C. Deum tester in conscientia mea me statuta 
uuper lecta fideliter, et integre observaturum, et ilium vel illos 
in Socium, vel Socios, aut Scholarem discipulum, sive Scho< 
lares discipulos nominaturum, et electurum, quem, vel quos 
statuta nup^r lecta significare, et apertiilks dcscribere mea con- 
scientia judicabit, omni illegitim& affectione, odio, amore, et 
similibus sepositis. 

TRIENNIAL VISITATIONS. 

Postremd, quoniam nihil bonis legibus adeo firmari, muniri- 
que potest quin ab iis qui lieenter vivere, et luxui, atque libidini 
fraena laxare student, aliquo fraudis commento facile queat illudi ; 
idcirc6 Visitatoribus Collegii in charta nostra regia designatis, 
potestatem concedimus, et insuper rogamus eos in Domino, ut 
semel in unoquoque triennio per se, vel per alios ad id muneiHs 
deputatosj hoc Collegium adeant* ut Praepositum, Vicepraeposi- 
tum, Decanos, Bursarium, Praelectores, Socios, Scholares, et 
Discipulos omnes Collegii in unum convocare possint, et velint 
Collegium tarn in capite, quam in membris visitare, ac de, et 
super omnibus, et singulis, statum, commodum, honorem, et dicti 

• Occasional Visitations substituted. Let. 3 Gul. IV. 



APPENDIX. XI 

Collegii statuta, Prspositi, Vicepraepositi, Bursarii, Decanorum, 
Praelectorum, Sociorum, Scbolarium, discipulorum, et ministro- 
rum reforraationem, et correctionem concernentibus diligent^r 
inquirere, juramentum de dicendo veritatem in prsemissis omni- 
bus, et singulis, ab eisdem ezigere, crimina, excessus, delicta, et 
negligentias quorumcunque dicti Collegii qualitercunque com* 
missa in e4 visitatione comperta secundiim criminum, ezcessuum, 
delictorum, et negligentiarum qualitatem, et ezigentiam, et juxta 
horum statuorum tenorem debits punire, et reformare, aut ut 
puniantur et reformentur per Praepositum, yel quorum interest, 
curare, caeteraque omnia et singula facere, et exercere, quae ad 
eorum correctionem et reformationem sunt necessaria, aut quo- 
vis modo opportuna, etiamsi illud ad privationem, seu amotionem 
alicujus Socii Scholaris, vel discipuli ab hoc Collegio (si tamen 
hoc ipsum statuta Collegii exigant) procedere contingat. 

33 GEO. III. CAP. 21. 

An Act for the Relief of His Majesty^s Popish or Roman 
Catholic subjects of Ireland. 

WHEREAS various acts of parliament have been passed, 
imposing on His Majesty's subjects professing the Popish or 
Roman Catholic religion, many restraints and disabilities to 
which other subjects are not liable ; and from the peaceable and 
loyal demeanour of His Majesty's Popish or Roman Catholic 
subjects, it is fit that such restraints and disabilities shall be dis- 
continued : Be it therefore enacted, &c. — [^Removal of the disa- 
bilities to Roman Catholics voting for Members of Parliament,'] 

Sec. 7. And be it enacted, That it shall and may be lawful for 
Papists or persons professing the Popish or Roman Catholic 
religion, to hold, exercise, and enjoy all civil and military offices, 
or places of trust or profit under His Majesty, his heirs, and 
successors, in this kingdom ; and to hold or take degrees, or any 
professorship in, or be masters or fellows of any college to be 
hereafter founded in this kingdom, provided that such college 
shall be a member of the University of Dublin, and shall not 
be founded exclusively for the education of Papists or persons 
professing the Popish or Roman Catholic religion, nor consist 
exclusively of masters, fellows, or other persons to be named or 
elected on the foundation of such college, being persons profess- 
ing the Popish or Roman Catholic religion, or to hold any office 
or place of trust in, and to be a member of any lay body corpo- 
rate, except the College of the Holy and undivided Trinity of 
dueen Elizabeth, near Dublin, without taking and subscribing 
the oath of allegiance, supremacy, or abjuration, or making or 
subscribing the declaration required to betaken, made, and sub- 
scribed, to enable any person to hold and enjoy any of such 
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places, and without receiying the Sacrament of the Lord's 
Supper according to the rites and ceremonies of the Church of 
Ireland, any law, statute or bye-law of any corporation to the 
contrary notwithstanding ; provided that every such person shall 
take and subscribe the oath appointed by the act passed in the 
thirteenth and fourteenth years of His Majesty's reign, entitled, 
*' An Act to enable His Majesty's subjects of whatsoever per- 
suasion, to testify their allegiance to him ;*' and also the oath and 
declaration following, that is to say : — 

<' I, A. B., do hereby declare, that I do profess the Roman 
" Catholic religion." 

** I, A. B., do swear, that I do abjure, condemn, and detest, 
** as unchristian and impious, the principle that it is lawful to 
" murder, destroy, or any ways injure any person whatsoever for 
*^ or under the pretence of being a heretic ; and I do declare 
<* solemnly before God, that I believe that no act in itself unjust, 
<* immoral, or wicked, can ever be justified or excused by or 
*' under pretence or colour that it was done either for the 
** good of the Church or in obedience to any ecclesiastical power 
** whatsoever. I also declare, that it is not an article of the 
" Catholic faith, neither am I thereby required to believe or 
'' profess that the Pope is infallible, or that I am bound to obey 
'< any order in its own nature immoral, though the Pope or any 
«< ecclesiastical power should issue or direct such order ; but on 
** the contrary, I hold that it would be sinful in me to pay any 
" respect or obedience thereto. I further declare, that I do not 
'* believe that any sin whatsoever committed by me can be for- 
" g^ven at the mere will of any Pope, or of any priest, or of 
<* any person or persons whatsoever ; but that sincere sorrow 
** for past sins, a firm and sincere resolution to avoid future 
'< guilt, and to atone to God, are previous and indispensible 
" requisites to establish a well founded expectation of forgive- 
<< ness ; and that any person who receives absolution without 
'< these previous requisites, so far from obtaining thereby any 
** remission of his sins, incurs the additional guilt of violating a 
<< Sacrament ; and I do swear, that I virill defend, to the utmost 
'< of my power, the settlement and arrangement of property in 
** this country as established by the laws now in being ; I do 
** hereby disclaim, disavow, and solemnly abjure any intention to 
<< subvert the present Church Establishment, for the purpose of 
^* substituting a Catholic Establishment in its stead ; and I do 
" solemnly swear that I will not exercise any privilege to which 
'* I am or may become entitled, to disturb and weaken the Pro- 
" testant religion and Protestant government in this kingdom. 

So HELP ME God." 

9. Provided always, and be it enacted, that nothing herein 
contained shall extend, or be construed to extend to enable any 



APPENDIX. XUl 

person to sit or yote in either House of Parliament, or to hold, 
exercise, or enjoy the office of Lord Lieutenant, &c. &c., Pro- 
vost, or Fellow of the College of the Holy and undivided 
Trinity of Queen Elizabeth, near Dublin, &c., unless he shall have 
taken, made, and subscribed the oaths and declaration, and per- 
formed the several requisites which by any law heretofore made, 
and now of force, are required to enable any person to sit or 
vote, or to hold, exercise, and enjoy the said offices respectively. 
13. And Whereas it may be expedient, in case His Majesty, 
his heirs and successors, shall be pleased so to alter the Statutes 
OF THE College of the Holy and undivided Trinity near Dub- 
lin, and of the University of Dublin^ as to enable persons pro- 
fessing the Roman Catholic religion to enter into or to take 
degrees in the said University to remove any obstacle which now 
exists by statute law ; be it enacted, that from and after the first 
day of June, one thousand seven hundred and ninety-three, it 
shall not be necessary for any person, upon taking any of the 
degrees usually conferred by the said University, to make or 
subscribe any declaration, or to take any oath save the oaths of 
allegiance and abjuration, any law or statute to the contrary 
not withstanding. 

LETTERS PATENT OF GEO. HL 
34 GEO. ui. — A. p. 1794. 

Georgius Tertius, Dei gratis &c. Quum in acto quodam 
parliamenti in regno nostro tricesimo tertio statuto, inter alia 
declaratum sit, e re fore (si modo nobis haeredibus aut succes- 
soribus nostris visum fuerit quaedam in statutis Collegii sanctsB 
et indi vidua Trinitatis Reginae Elizabethae juxta Dublin, et in 
statutis academiae Dubliniensis ita immutare, ut fas sit iis, qui 
religionem Pontificiam sive Romano- Catholicam profitentur, in 
numerum Studiosorum in dicto Colleg^o admitti, atque gradus in 
dicta academic obtinere) impedimenta aliqua, qua huic rei per 
statuta Parliamenti adversantur, e medio amovere ; et cum in 
hunc finem per eundem actum provisum sit, ut nemini posthaec 
necessarium sit, gradus in dict& academiji obtinenti, declaratio- 
nem aliquam factam subscript^ manu testari, aut juramentum 
aliquod praestare, exceptis juramentis et declaratione per dictum 
actum requisitis : Sciatis ergo quod nos, pro e& cur&, qoam sin- 
gularem habemus erga subditos nostros qui religionem Pontifi- 
ciam sive Romano- Catholicam profitentur, et ut iidem in dicto 
CoUegio nostro et in dictd academic bonis artibus et Uteris 
instituantur : statuimus et ordinamus, quod omnibus subditis 
nostris qui religionem Pontificiam sive Romano- Catholicam pro- 
fitentur, liceat, et deinceps licebit in dictum Collegium admitti, 
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atquc ^radus in dicti academid obtincre, prsestitis prius omnibus 
uxcrcitiis per leges et consuetudines academisB requisitis, aliquo 
statuto dicti Collcgii, aut statute, reguln, aut consuetudine qua- 
cunquti diets acadeiniaD in contrarium non obstante. 
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